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Abandonment see Insurance 496. 

Abkari 341 ; see Contract 293 

Acceptance see Assignment 56. 

Acceptor of Hoondee see Bill of Ex- 
change 118,126, 

—— Insolvency of see Bill of Ex- 
change 136. 

Account 2,3; see Client and Vakil 
218; Co-sharer 386,387; Ma- 
nager 6(8, Mortgage 672,799,820, 
837,839,857 ,860 ; Mortgagee 948- 
951 ,958-961,967-969 ; Partnership 
Account 1028; Redemption 1162. 

Adjustment of 4 see Mortgage 
Pr ai to Master see Contract 

Running see Bill of Exchange 

120 ; Principal and Agent 1092. 
Opening of see Bond 172. 
—-— Sales see Sale J211, 
—=— Settled 5, 6. 
Settlement of sce Partnership 
Account 1029. 
Stated 7; see Mortgage 783. 
ae see Mortgage Property 
3, 

Acknowledgment see Sale 1211. 

—— Of Title see Mortgagor 980. 

Acquiescence | ; see Benamee 101 ; 
Champerty 207; Purchase 1126 ; 
Purchaser 1138. 

Pe eepenees Passive see Mortgage 


Act XXXII of 1839 see Interest 536. 
wae XIV of 1840.8. 
ar ae of 1843. see Contract 


—— §.2 ses Mortgage-deed 874. 
V of 1844 see Lottery 605 ; 
Promissory Note 1115. 


Act I of 1845 see Benamee 93. 
arr a 9 see Mortgage Property 
SS. 20 & 21 sce Benameo 99. 
S. 21 sce Mortgage 660 ; Par- 
chase 1124, 
S. 24 sce Mortgagee 928. 
XXI of 1848 see Contract 358 ; 
Promissory Note 1115. 
— XXVIII of 1855 see Interest 
497; Usury 1301. 
S. 2 see Interest 506, 511,515. 
S. 7 sce Mortgagee 948. 
XIX of 1857 see Sale 1233. 
S. 2 see Contract 309. ° 
S. 14s8ee Company 225. 
S. 69 see Compromise 235. 
XL of 1858 see Mortgage 712. 
— I of 1859 55.55 & 56 see Wages 
1320. 
VIII o£ 1€59 5. 2 see Contract 
314. 
S. 192 see Damages 409. 
S. 204 sce Surety 1280. 
— §. 230 see Mortgagee 936. 
S. 259 sce Mortgagee 791. 
—— 5S. 259 to 266 see Benamee 
84,92,105., 
——- §. 260 sea Benamee 90. 
—— §. 270 see Lien 596. 
—— IX of 1859 see Acts 12. 
X of 1859 see Mortgages 921 
S. 30 sce Contract 296, 
—— XIII of 1859 see Contract 278. 
—— XIV of 1859 gs. ll. 9 see 
Principal and Agent 1099, 
S. l cls. 9 and 10 see Contract 


300. 

S. I cl. 10 see Hypothecation 
bond 481 ; Promissory Note 1114. 

S. 1 cls 10 &12 sce Compromise 
234, 

S. lcl, 12 see Mortgagor 993. 


II 


Act XTV of 1859 s. 2 see Benamee 68. 
S. 4 see Sale 1211. 
a of 1859 5. 2 see Company 
27. 
-—— VII of 1860 see Company 227. 
— XXXVI of 1860 sch a. cl. 4 
see Promissory Note 1109. 
XXIII of 1861 gs. 8 sec Surety 
1280, 
— §. 11 see Mortgage 849, 
— £. 27 see Damages 398. 
IV of 1862 8. 30 see Mortgage 
669. 
-—— XVI of 1864 5. 16 see Promis- 
sory Note 1114. 
-—— XXVI of 1864 seo Mortgage- 
debt 866. 
VIII of 1865 (pc) sce Purcha- 
ser 1133. 
—— XXVIII of 1865 8. 24 see In- 
solvent Trader 492. 
—— V of 1866 see Promissory Note 
1113, 1115, 
—— Xof 1866 see Winding up of 
Company 1324. 
—— SS. 6,11, 18, 22,36, 37 see 
Liability 571. 
-—— SS. 173 and 174 see Compro- 
mise 230. 
~—— XXIV of 1867 8.17 see Mort- 
gage 802. 
VI of 1871 5, 24 see Interest 
506. 


—— IX of 1871 8. 21 see Account 7 
— lof 18725. 114 see Bond 163. 
—~ IX of 1872. 274, 275. 

— SS. 1 and 27. 9. 

-— SS. 18, 19, 20 see Contract 352 
— §. 23 see Contract, 347. 

= SS. 27 and 29 see Agreement 


S. 57 see Contract 317. 
-—— SS. 73, 74, 84 and 104 see Con 
tract 288. 
S. 74 see Interest 506. 
S. 93 see Damages 392. 
‘S. 108. 10. 
-——— 108 Exception 1 see Vendor 


and Purchaser 1314, 


ae Disputing validity of One’s own 


Of Benamdar sce Creditors 389. 

—— Of God ‘see-Carrier 191. 

—— Of Government Officials 12. 

—— Of State see Sale 1225. 

Acts, Concurrent see Sale 1230. 

Of Majority not binding on the 
others see Sharers 1245, 

Action against Master eee Bill of 
Lading 145. 

Civil see Contract 282. 

—— For Non-acceptance of Articles 
see Contract 273, 

—— Right of see Cheque 214. 

Adjournment of Hearing see Insol- 
vent Debtor’s Act 490. 

Adjustment see Account 4. 

—— Of Accounts see Mortgage 786. 

eon Paper see Contract 
828. 

oe eet General see Mortgace 
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Admiralty Court see Wages 1320. 

een see Loan 602; Mortgage 
856. 

art Vakeel see Client and Vakoel 
1218. 

Adoption after payment of Price see 
Contract 347, 

Adultery of Partner with wife of 
Co-partner see Partnership 1025. 

Advance see Cheque 214; Mortgage 
622, 790. 

Advancement see Benamee 97, 

Advocate and Client 13, 14. 

Agent see Contract 358: Power of 
Attorney 1044, 1046; Principal 
and Agent 1051-1099; Ratifica- 
tion 1148. 

—— Adoption of Acts of see Princi- 
pal and Agent 1086. 

Agreement by, Signature to 
see Principal and Agent 1059. 

Authority of—how proved see 
Insurance 494, 

Authority of—to Buy and Sell 
see Principal and Agent 1062. 

—— Fraud By see Fraud 472; Prin- 
cipal and Agent 1094. 


Ii 


Agent, Fraudulent Statement by see Agreement. To Compromise see Com- 


Principal and Agent 1058. promise 237, 
—— Gratuitous 15, To Execute Conveyance 41. 
.— Hundi sent to—for Realization To Officiate as Patil 42.. 
see Bill of Exchange 127. To Sell see Contract 327, 
_—— Liability of see Principal and —— To Transfer 43. 
Agent 1070. —— Written see Sale 1171. 
———— Mercantile 16. —— Written, Variation of—by Pa- 
—— Of Company, Authority of see rol Kvidence see Contract 325. 
Principal and Agent 1097. —— Verbal 44. 


—— Of Government, Contract by —— Verbal, Merger of—in Subse- 
17. quent Writing see Mortgage 652. 
Of Insolvent Debtor’s Estate ——~ Void see Champerty 204. 

19, Alienation of Mortgage Property 
Of one Share-holder to another while Foreclosure Suit is pending 

Share-holders see Liability 562. see Mortgage Property 890. 
Purchase by see Principal and Allegation see Agreement 43. 
Agent 1061. Allonge see Promissory Note 1118, 
-— Sale by see Mooktearnamah 620 = 1119. 
To Third Parties see Liability Allottees see Sale 1233, 1235. 
563. Alluvial Land see Agreement 30. 
—— Unauthorized Delivery by, and Alterations, Immaterial—in Doen- 
payment to sce Principaland Agent ment see Interest 507. 
1086. Alternative Damages 396. 
Agreement 20; see Bond 159 ; Con- Ancestral Trade sce Compromise 236 
sideration 244, 245; Co-sharer Annuities see Security 1239, 
385 ; Damages 395 ; Mortgage 639; Appeal see Deed 430. 
Release 1165; Sale 1208. —— Special see Fraud 464. 
—— Between Hindus see Act 1X of Apportionment sce Fraud 468. 
1872 ss. 1 and 27, 9. Arrangement see Mortgagee 916. 
—— Between Mortgagor and Mort- Arrears of Revenue, Sale for see Be- 
gagee sce Interest 197. nami 93. 
Constraction of see Partnership ae of Association see Sale 1231 
1019. 1233. 


—— For Absolute Sale of Mortgage Assets see Mortgage 672. 
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Property see Mortgage 861. —— Hxisting see Sale 1226. 

For Partition see Compromise —— Of Judgment-debtor see Liabi- 
235, lity 568, 

Having reference to Social and —— Partnership see Partnership. 
Religious Customs 39, Assets 1031. 

Illegal 33. Assignee 45,46; see Agent 196 ; 

Material parts of—must be car- Liability 570 ; Lien 584. 
ried out by Plaintiff see Contract Of Bill of Lading for value see 
325. Bill of Lading 145. 

Not to Alienate Mortgage Pro- Liability of—to Creditor of the 
perty 884. Factory see Assignment 53. 

-Not to Transfer see Hypothecar Representative of see Agent 19 


tion-bond 484, Assignment 53; see Mortgage 641], 
—— Social 34, 35, 770, 784. 


To Avoid Litigation By Debtor in favor of one Cre- 


ditor over-others 48, - 
Assignment, By Debtor of Property 
to Trustees 47. 

By Hindu Woman without con- 
sideration and without proper 
advice 49, 

Equitable see Sale 1212. 

‘In Equity see Readiness and 
Willingness 1149. 
; Of Common-money Bond 54, 
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Of Contract 50. 
— Of Debt 51. _ 
Of Equity of Redemption 52. 
Of tation Factory 53. 
—— Of Rent 56-58; see Mortgage 
Property 887. 
wom Of Right of Action see Agree- 
ment 382. 
—— Of Salary 59. 
—— Voluntary see Deposit 445. 
Attachment see Lien 596, 597 ; Mort- 
gage 635, 667, 757, 827, 828, 869 ; 
Mortgagee 943 ; Redemption 1160 
Attestation see Conveyance 373. 


Attorney ses Client and Attorney 


215, 216. 
—— Power of 1044, 
Auction see Bid 111, 
Auction-purchaser at Government 
Sale see Mortgage 673. 
Auction-sale, Purchaser at see Mort 
gage Property 888. 
Anthority coupled with Interest see 
Delivery 441. 
-—— Excess of see Agent of Govern- 
ment 17. 
Of Agent how proved see In- 
surance 494. 
Of Official Assignee see Insol- 
vency 488. | 
_ To Endorse Bills and Notes see 
Agent 16, 


B. 
Baggage, Conveyance of ses Carrier 


Bai-bil-wafa, see Mortgage 803. 
Bailee see Non-delivery 1004, 


Bailee For Hire see Carrier 191, 
Bailment 62. 
—-—— For Hire 61, 
reese Lh ae 4 1026. 
anian, Liability of see Princina) 
Agent 1091, ee 
Bank Manager sce Manager 609, 
Banker and Customer sce Principal 
and Agent 1099, 
Banking 63, . 
Bankruptcy 64-66, 
ee ses Advocate and Client 13, 
—— Contract of Hiring and Ser- 
vice of see Advocate and Client 14 
Benamdar 108-110. 
Act of see Creditors 889, 
As Trustee see Mortgage 690. 
Benamee sce Bond 169, 
Conveyance 74-76seeF rand 463, 
Holding Land 77. 
===» Lease 78, - 
ee see Mortgage 81,650, 
Obliger 82. 
Purchase by Judgment-debtor 
see Mortgage-decree 870, 
Purchase for Wife 97, 
Sales 103; see Purchaser 1128 
Transaction 67-73, 
Bhag-bundhuk see Mortgage 848. 
Bid, Sending a man to 111. 
Bidder see Mortgage Property 906. 
Bill and Note, Authority to endorse 
see Agent 16. 
Cross 112. 
Of Costs 118. 
=~ Of Exchange 114-140 see Com- 
pany 228, 
Of Exchange Act V of 1866. 
141, 142. 
Of Exchange, Notice of dis- 
honor of 128-140. 
Of perpen Presumption of 
payment of see Sale 1211. 
— Of Exchange, Subsequent dis- 
honor of Cheque taken in payment 
of—when due 189, 
ae Lading see Charterparty 


Bill Of -Lading, Assignee Books, Spolistion of see Account 3. 


value 145. - .  Borvower, Lashes of se ‘Seadrity 
ewe Of Lading, Indorsess of—for 1241. | | 
value 147. Bottomry Bond 174-177. 


a Of Lading, Refusal of Master Bought and Sold Notes e¢ Coustruc- 
of Ship to sign—in particular tion 261, ge ws 
Form. 148. Breach of Compromise 238. 

—— Of Sale 1178; see Trover 1291. OF Contract 278-301,818,315, 

—— Of Sale, Non-delivery of by 320; see Agreement 43; Bond 


Vendor see Non-delivery 1002. 185 ; Compromise 234 ; Damages 
Boarding-house-keeper and Lodger 397-400,405,411; 416; Ihjuanc- 
see Innkeeper and Guest 487. tion 486; Liability 567; "Lien 


Boat, Letter of—for Hire see Lien 577; Penalty 1086; Princi- 
al and Agent 1085, 1092; 
Bons fide 154; sce Benamee 108, harer 1246, 
107.; Conveyance 376 ; Fraud 466; Of Trust see Trust 1294. 
‘ Manager 609 ; Mortgage 685. Of Warranty 1822,1323; see 
Holder for valuable considera- Damages 420. 
tion see Bill of Hxchange 135. Breakage s¢e Bill of Lading 146. 
Proof of see Mortgage 662. Brother, Promise by—to give Sister 


Purchase sce Lien 379. in Marriage see Consideration 254. 
Purchaser sce Concealment 239. Building erected upon land by Pur- 
—— Test of see Conveyance 374. chaser see Purchaser 1188. 


Bond 155-178 ; see Assignment 57, Bullock Train, Government see 

58; Benami 79,82,83 ; Considera- _ Bailee for Hire 61. 
tion 243; Hypothecation 480 ; Burden of Proof see Benameo 94. 
Instalment 493; Interest 506; Butwara see Consideration 248 ; Con- 
Lien 576,577, Mortgage-deed 875, tract 295; Mortgage 738,739; 
877. Solehnama 1258 

By former Proprietor 166, C. 

Bottomry 174-177, Care, Due see Mortgagee 933. 


Construction of 168. ae 
Debt see Interest 525-538, Reasonable and Probable see 


Carrier 191; Champerty 211. 
Spies oe Carriage of Goods a Damagen 4.22. 
_ Toint 18 :. , Carrier see Bailee for Hire.61. 


-—— Mortgage see Lien 595,596, mer al Bea see Bill of Lading 


598. By Water 188,187 
Novation of 188. en iota + i? . 
Payable by Fnatalaite 519, ef oe 188-193 ; see Bailee 
— Recital in—that Consideration Liability of 564. 
has beea received by Cates of Hindus in Calentia 275, 
. Cause of Action see Contract 283, 
Sah al | ' 298,326,389; Damages 391; Mort- 
— Written 185. gage B51; 700, 903,991,892 ; 
ritten 185. incipal and Agent 1085; Pro- 


— Written and signed by Hus- 
band in Wite’s Name see Bond Paige Lt Rete a 
135, : Cess, Illegal see Contract 907,350. 


Vi 


Cham 194-211 ; see eemont Company’s Paper ece.: Partnershi 
. 33. Laue lit Aves Con- Assets 1031; Trover 1290. : 
veyance 377. Comntission on Sale see Principal 
Device to evade the effect of and Agent 1092. 
Sale 1179. - a 8 Common Carrier 188-193 sce Bailee 
Charterparty 212, 213; see Damages for Hire 61. 
420. « . 7 Common-money Bond see Assign- 
Cheating, Criminal: Prosecution for ment 54,05.. 


see Contract 282. Compensation 229,230; see Bond 180; 
Chittees, Tajee Mundee see Con- Purchaser J138,1145; Sale 3198. 
tract 359, :; —— For Loss of Commission see 
Christian, Armenian see Com- Contract 312. 
promise 237, Composition Payment see Bond 168. 
Chur Land sce Damages 418. Compound Interest see Interest 502, 
Civil Courts, Jurisdiction of see As- 522,543, - 
signment 58, - Compromise 231; see Agreement 
Claim, Splitting of see Promissory 37-40. 
Note 1111. -—— Between Co-partners in ab- 
Client see Advocate and Client 14; sence of the Representative of 
Attorney and Client 60. Deceased Partner 236. | 
Client and Attorney 215, 216. |= —. Betweon Husband and Wile 
a and Mooktear see Principal 237. 
and Agent 1088. —--— Breach of 238. ° 
Client and Vakeel ‘217-220. _ sme By Parties see Lien 585. 
Co-contractor, Surviving see Consi- Concealment sec Compromise 237. 
deration 246. Of Facts see Surety 1259. 
Co-parcener see Mortgage 651. Of Prior Charge 339, 
Co-partners, Compromise between Condition see Bond 160; Penalty 
236. 1038, | 
Co-securities see Mortgase 636. Not repugnant’ to Public Po- 


Co-sharer 385-388; sce Agreement licy see Bailee for Hire 61. 
20 ; Mortgage 795; Profits 1120, —— Oppressive—set aside see Mort- 


- Volunteer 1316. gage 644. : 
Collateral Security see Redemption Precedent see Shipping 1248. 
1160. Conditional Sale sce Deposit 444 ; 


Collector, Jurisdiction of see Contract Lien 599; Mortgage 630, 056, 675, 
292. 709, 773, 800, 813, 815, 831. 
Collusion 221,222 ; see Kobalsh 553 ; Conduct of Parties see Conveyance 


Lien 585 ; Mortgage 651. 372, , 
Colorable Transaction see Benamee Consideration 240; see Agreement 
72. 24, 36 ; Assignment 52; Bond 166, 


Company, Illegal (Suit against—to 172, 184; Contract 345, 360; Co- 
compel Delivery of Share Certi- gsharer 385; Fraud 468; Mortgage 
ficates see Company. 227. . 781,782,877 ; Principal and Agent 

wwe Registered 223-228. 1069; Promise 1105; Promissory 

—— Registered (Suit against) 226. Note 1108, 1115; Sale 1179. 

—— ’s Clauses Consolidation Act 8 ——— Absence of see Consideration 
& 9 Vic. c..16 3. 97 see Principal - 248. | 
and Agent 1097. | _ wee Assignment by Hindu Woman 


Vit 


' without—and withont proper ad- 
vice see Assignment 49. 
Consideration, Illegal see Trover 1293 
Inadequate 240 ; see Mortgage 
644; Purchase 1128; Relief 1167. 
Proof of see Bond 155. 
—— Vicious 255-258. 
Consideration-money sce Benamee 
107; Duress 451. 
—— Non-receipt of see Mortgagor 
982 


—— Payment of see Sale 1178. 

—-—- Recital in deed of payment of 
see Benamee 81 

Consignee see Carrier 188; Liabili- 
ty 565, 566; Principal and Agent 
1096. 

Conspiracy see Contract 371. 

Construction 259-262; see Agree- 
ment 23, 24, 29, 31 ; Consideration 
252. 

Contract 263-365 ; Demurrage 442 ; 
Interest 506; Non-performance 
1005. 

Act IX of 1872. 274, 275. 
-~—- Alteration of terms of 276. 
— Altered after being signed 277. 
Assignment of 50. 
Between Hindus see Act XIV 
of 1840. 8. 
Between Zemindars and Pat- 
needar 268, 270. 
-— Breach of 278-301, 313, 315, 
320 ; see Agreement 43; Bond 
185; Compromise 234; Damages 
397-400, 405, 411, 416; Injunc- 
tion 486 ; Liability 567 ; Lien 977; 
Penalty 1036 ; Principal and Agent 
1085, 1092; Sharer 1246, 
-— By Minor 302. 
— Champertous see Assignee 49. 
Compounding Assault 303. 

Compulsory execution of 304. 

Constituted by Correspondence 

313. 

-— Disafirmance of—by Vendor 

see Sale 1207. 


Contract, Frandulent 306. 

——— Illegal 307-310. 

tae oa 311,312; see Bond 
186. | 


Immoral see Champerty 208. 

Incomplete see Sale 1215. 

Indigo see Agreement 37. 

Indigo, Breach of see Damages 
401,412,413, 

In Restraint of Trade see Act 
IX of 1872 ss.1 & 27. 9. | 

Introduction of new term into 


313. 
Joint 314. 
Joint and Several 315, 316. 
Non-performance of 293. 
Of Hiring and Service by Bar- 
rister sec Advocate and Client 14. 
Part performance of see Ship- 
ping 1248 ; Warranty 1321. 
Partial performance of 343. 
Post-nuptial 317, | 

—-— Renewal of 318. 

—— Ropudiation of 319. 

—— Hescinding 320, 321. 

—— Special or Implied 322. 

—-— Specific performance of 280, 
281, 295, 823; see Conveyance 
375; Damages 400. 

Time and Place of performan- 
ce of 845. 
— Verbal see Deposit 447. 

Void 346-353, 

Wagering 354-362. 

Wagering (Promissory Note 
given in payment of Loss on) 360. 

—— With Person in position of 
Confidence 862. 

—— Written 368, 864; sce Account 
7; Custom 890. 

Contribution see Company 224, 225 ; 
Contract 226; Co-sharer 388 ; Lia- 
bility 571; Mortgage 636, 672; 
Surety 1268. 


Contributories ses Compromise 235 ; 


Sale 1283, 1235. 


Conversion see Trover 129]. 


For Compounding Criminal —— Of Ornaments pledged see Da- 


Prosecution 306. 


mages 417, 


vifi1 


Conveyaneé 3866-377; see Deposit 
443 ; Kobala 554: Sale 1179, 1216. 
——— Agreement td exécnte 41, | 
Benami 74-76 ; see Fraud 468. 


a of 373; ses Deed 436, 
437. 
Praudolent 379-983; see Betianii 


“a. 
«- Fratdalent, By Husband to 


Wife 382. 

Fraudulent, To defeat Sé- 
questration 383. 

Of Mortgage Property by 


Mortgagee with power to sell see 
Mortgage Property 891. 
w- Of Rights and Interests éée 
Sale 1199, 
Operation of—petidente lite 

see Champerty 207. 

——» To Mooktear without Con- 
sideration 384, 

oe Consideratisn see Sale 
1 


Corporation see Principal and Agent 
097. 


Costs se¢ Agreement 38; Contract 
266-278; Deposit 445 ; Mortgage 
857 ; Mortgage-debt 866; Mort- 
gagee 920; Pledge 1041; Re- 
demption 1158 ; Trover 1298. 

Bill of 118. | 
Lien for see Attorney and 
Client 60. 
Court of Chancéry see 


of sée Company 226, 
Court of Wards see Bond 171. 
Covenant for Hereditary Enjoy- 
ment of Land, to be exchanged 
for Hereditary performanés of Ser- 
vice sce Agreement 31. 
—— In tesfraint of Trade see 
Consideration 253, 
a see Principal and Agent 
ome Double $8e Assignment 87, 
ints Mutttal soe Bankeuptoy 65. 
Sreditor 389 ; see Fraud -467 ; Iiien 


586 ; Surety 1258 ; 
1296, 
Creditor, Detainin 
Act 489. 
see Benames 71. 
_ 8eé Bankruptcy 64. ~ 
Priority of se¢é Pufchaser 1137. 
Right of séee Bond 182. 
Crimine] Misappropriation see Mort- 
guyor 988. aa 
Criminal Prosecution sce Considera- 
tion 255. 
For Chéating sce Contract 282. 
Suppression of seeContract 310. 
Criminal Senterice see Insolvent 
Debtor’s Act 490. 
Cross Bill 112. 
Cultivation see Mortgagee 983. 
Custody of Deed see Liability 558. 
Custom 390 ; see Bill of Exchange 
126 ; Interest 528 ; Principal and 
1091,1096. 
oe of see Bill of Lading 


— Local see Bill of Exchange 136. 
Of Port of Bombay see Bill 
of Lading 150; Carrier 186. 


D. 


Dak-carriage see Carrier 191. 
Damages 391-423; sce Bill of Lad- 
ing 143, 148; Carrier 187, 189; 
seeConstruction 261 ; Contract 272 
279,286,282,287,288,291, 299, $00, 
301, 335 ; Conveyance 375 ; Liabi- 
lity 567; Lien 577,588 ; Master 
and Servant 615; Penalty 1036, 
1040 ; Sharer 1246. 
Alternative 396. 
— Cansed to goods by leakage 
aon other goods see Billof Lading 
14 


nen For Breaeh of Contract 397- 
400 


kee Insdlvent 


Interest claimed as see Contract 
859. 
—— Liquidated 400, 403, 404; see 
Contract .290 ; Interest —- 
Measure of 408-421. 


1b ¢ 


Damages, Nominal see Contract 288. bond 480. —_ | 
Special 422, Deed Of Payment, Recital in—o! 
To Cargo and Vessel while Consideration-money see Benami 
under Attachment 428. 81, : " 
Unliquidated see Interest 551. Of Sale see Agreement 43 ; 


Daughter see Sale 1184. Benami 101; Sale 1171, 1190. 
Debenture 424. . Of Sale, Non-recital in--by 
Debt 425, Mother during her Son’s minority 
——— And Credit see Contract 286. see Sale 1192. 
—— Assignment of 51. — Of Sale, Registered see Mort- 
—~— Joint 426, gage-property 899, 
-—— Notspecified in Schedule see — Of Weak-man 489. 

Insolvent Trader 491. —— Oppressive Conditions of—sct 
Debtor and Creditor 427; see Ac- aside see Mortgage 644. 

couut 9,6. Default see Construction 262; In- 


Debtor, Assignment by—in favorof stalment 493; Mortgage 
one Creditor over otherg see As- Defeazance see Mortgaye 628. 


signment 48. Del Credere see Principal and Agent 
~-— Assignment by—ofProperty to 1092. 
Trustees see Assignment 47. Delay see Promissory Note 1117. 
Declaratory Decree see Benami 102; Delivery see Carrier 188; Con- 
Mortgage 786. veyance 367; Kobalah 555; Pur- 
Decree see Mortgage 638. chase ] 122, 
Against Husband see Mort- At place other than contracted 
gage 660. for see Liability 566. 
Declaratory see Benami 102; Future see Sale 1227-1230, 
Mortgage 786, 1232. 
—— Holder sec Agreement 29; Of Goods carried sce Bill of 
Mortgage 720; Mortgage Pro- Lading 150; Carrier by Water 
. perty 906. 186. / 
-——— Money see Lien 580, ~ Place of see Sale 1208. 
Deed sce Assignment 49. Variation in time for 440. 
———— By Minor 428. Wrongful 441. 
—-—~ By Purda Woman 429, Demurrage 442. 
Custody of see Liability 558, Deposit see Bond 179, 
False 430, © as Recovery of 446. 
False, In supporé of true Claim ...... Recovery of—under verbal 
431. Contract 447. ' 
—— Falsehood in see Solicitor 1255 Of Mortgage-debt 444. 
—— Fraudulent alteration in 432, Of Mortgage-money 878-885. 
-—— Intention to execute—in fraud Of Mortgage-money in Court 
of Creditors 433. see Mortgage 686. 
wom Mistake in 434. - Of Shares see Lien 581. 
—— Of Compromise 435. Of Title-deeds 415; see Lien 
—— Of Conveyance 436, 487; see 579; Mortgage 652,668. 
Conveyance 373, . Destruction see Mortgage Property 
—— Of Gift 438. 892, 
—— Of Mortgage 871. Devisee see Mortgage 654. 


Of Mortgage see Hypothecation Difference Between Articles con- 


tracted for tendered 


Contract 273, 
Digging Tank see Contract 299. 
Directors sce Purchase 1126. 
——— Of Public Company 448. 
——- Powar of sce Company 223, 
Discharge of Trader see Insolvent 
Trader 492. 
Discretion see Bond-Bottomry 176, 
Dismissal see Wages 1318. 


Dispossession see Mortgage 850; 


Mortgage-deed 877. 
——- Wrongfnl see Title 1287. 
Dissolution 1028-1027, 
Dividends see Bankruptcy 64. 
Division see Agreement 23. 
Document see Specialties 1256. 
—— Unregistered sce Contract 336 ; 
Mortgage 670, | 
Domestic Affairs see Champerty 205. 
Domicile of Origin 449. 
Donees in Existence 450, 
Double Mortgages see Mortgage 
663. 
Drawer of Hoondee, Liability of see 
Bills of Exchange 115,118,136, 


bets - Of Exchange 

Endorsement see Bill of Exchange 
124; Sale 1201. 

Gene see Bill of Exchange 
oe see Bill of Exchange 
5. 

Endorser of dishonored Hundi - see 
Bill of Exchange 122. 

Endowment see Benami 9], 

English Common Law Rule see Con- - 
tract 305, 

English Law sce Bill of Exchange 
128, 181, 133 ; Carrier 191; Mort- 
gage Property 892; YTartnership 
1015; Tacking 1285, 1286. 

~—~— Application of—of Mortgage 
to this Country see Mortgage 649. 

Enhancement of Rent see Agreement 
37; Contract 328. 

Enjoyment, Long see Mortgage 637, 

Enquiry see Benamee 101. 

Equitable Assignment see Sale 1212. 

are ne see Mortgage 04- 

—— Relief 1167, 


—— Non-liability of see Bill of Equity see Bid 111; Mortgage. 


Exchange 132. 
Duress 451 see Consideration 257, 


Farnest-money see Damages 407 ; 
Vendor and Purchaser 1311, 

Ejectment see Agreement 43; Be- 
nami 92; Contract 296; Mort- 
gage 707; Mortgagee 945. 

—— From Indigo Factory see Da- 
mages 418. 

Ekrarnamah see Agreement 21, 40. 

Kmbezzlement see Surety 1277, 

Hrapoye Misconduct of see Wages 
1319, 


Employer see Master and Servant 
614, | 

Enam see Mortgage 687. 

Encumbrances see Mortgagor 979, 
994; Sale 1223, - | 

~———- Subsequent see Mortgage 732. 


Eneumbrancer, Right of see Purchase 
1194 


deed 873. 

—— Following Mortgage Pro- 
perty even when Purchaser isa 
mere Agent see Mortyage 664. 

~—— Of Redemption see Assign- 
ment 52; Mortgage 712, 800, 
822, 823,825, 827; Mortgage 906; 
Redemption 1159-112. 

—— Of Redemption, Purchase of 
see Mortgage 761-773. 

—— Of Redemption, Sale of sce 
Mortgage 829. , 

—— Rules of sce Surety 1298. 

Escheat sce Sale 1225. 

Estoppel see Benami 70; Bill of 
Lading 153 ; Chent and Attorney 
216, 219; Conveyance 380 ; Frand 
456 ; Mortgage 642, 643, 659, 
661, 774, 781; Power of Attorney 
1045 ; Sale 1283, , 

Evidence ses Agreement 41, 44; 
Benamdar 108; Benamee 67, 72, 
73; Bill of Exchange 117 ; Bond 


159, 162,181,183 ; Collusion 222 ; 
Consideration 243; Interest 628 ; 
Logan. 602 ; Mortgnga 637,647, 
670 ; 719; Mortgagee 944 ; Part- 
nership Accottnt 16:30;. Promissdty 
Note 1110; Sele 121d. 
Evidence Aliunde.sse Company 225. 


916,924,948,988, 967; Mortgagor 
Foreclosure-da respect of : Skene 
Mortgags.695. 2... |. 
Notice of see Mortgage .208- 
Creditor see Rankruptoy, 64. 


—— Of Bona fides see. Beriamee Forfeiture, 452.; sé. Construction 


103, i, : 
=——- Of Debt see Cheque.214, . 
Of Intentitn eee Bond 188.. 


Parol 66 Consideration 244; _ 


262 ; Contract. 289°; .. Monenee 
675; Vendor and Purchaser 1808 ; 


Of.Sheres.ecé Company 224.. 


Construction 261; Contract'364 ; Forged Endorsement see Bill of 


Principal and Agent 1081. 


Exchange 135... 


Execution eee. Consideration 251; Forged Hoondee,- Payment of—by 


Lien 595 ; Mortgage 772. 


Drawee see Bill of Exehange 125. 


—— Of Decrde sec Hypothecation Forgery see Liability 563. 


475; Mortgage 676,849. 
Executor see Bill of Costs 113; 
_ Mortgage 653,654,689. 

Expenses see Mortgage 940, 


F. 
Facts, Goncealment of see Surety 
——e Disclosure of Material sce 
Surety 1259, 


Factors’ Act oth & 6th Vic. c,' 39 see 
' Principal and Agent 1095. 

Factum gee Conveyance'3/6. 

False Deed ace Deed 480. 

-——— In. support of true Claim see 
‘Deed 431. 

False Representation see Bond 185 ; 
Concealment 289. _ 

Falsehood in Deed see Solicitor 


Failyre to: deliver Goods see Da- 
mages 302,303, 

Family Arrangement see Compro- 
mise 237. : 

Family Clause as to Consent of see 
Bensthoe 101. 

Fee sea Advocate and Client 13, 

Femalé, Disqualified ‘see Bond 171. 

Firm oo ae GS: 

Forevlosute see, Hypothecation 479 ; 

' Mortgage 649;674-701,718,719.731 
736, 774, 800,810,816,825 ; Mort- 

 gigd-Propetty 901; Mortgages 


-—— Notice of see Promissory Note 


1117. 
orma Pauperis see Agreament 38. 


F 
Fraud 453-472 ; see Benami 74,78, 


100 ; Bond 179 ; Champerty 206 ; 
Compromise 288 ;. 287; Contract 
351; Deed 438,439; Hypotheca- 
tion-bond 433; Lien 597 ; Mort- 
age 635; Mortgage-deed 876 ; 
ortgagee 928,929,977 ; Princi- 
pal and Agent 1074; Purchaser 
145 ; Sale 1184,1203-1207,12381 ; 
Surety 1259 ; Transfer 1289. | 
And Pressure by Government 
Officer to.induce Party to execute 
Déed see Compromise 231. 
By Agent 472 ; sce Principal 
and Agent 1094. 
By Member of Firm see Princi- 
paland Agent 1094. 
In former Action 469. 
Of Vendor see Conveyance 384, 
a ad cae of see Solicitor 
0. 
Statute’ of ses Mutuality 1000. 
Fraudulent Conveyance 879-383. 
== By Husband to Wife see Con- 
veyance 382. 
o defeat Seynestration see 
j tl bee 383. — a3 
reight see' Oharterparty 219.. 
Freighter, Nouisdtinn of Ship’s 
Agent by see Charterparty 212, 
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Gaban Leahan sce Mort 811, 
Gaming see Contract 356. 
Ganteedar see Liability 570. 


Gift, Deed of see Deed 438. 


~~ Voluntary sce Conveyance 37]. 


Gomasta seo Bill of Exchange 122. 

—— Power of—to grant Pottah 
see Principal and Agent 1078, 
1074. 

Good Faith see Purchaser 1142. 


H. 


Hat-chitta Bond 169. 

Hearing, Adjourament of ace Insol- 
vent Debtor’s Act 490. 

Heirs see Liability 587. 

Heirship see Compromise 234. 

Hindus, ment between x¢e Act 
IX of 1872 ss. 1 and 27. 9: 

-——— Contract between seo Act XIV 
of 1840. 8, ; 

Hindu Family see Champerty 205. 


Goods ses Lien 588; Non-delivery —— Undivided see Benami 94. 


1004. 
——- Delivery of see Bill of Lading 
150 ; Carrier by water 186, 
Fresh see Sale 1209. 


Landing—on Bandar see Bill of Hinda 
Lading 150; Carrier by water 
186. 


Non-delivery of see Bill of Hundi see Bill of 


Lading 148. 


Hindu Law see Assignment 50; Be- 
om be 94; Bill ct Exchan ak 
; ortgage Propert 92; 
Mort eo70 ; o74. 7 
idow see Champerty 210. 
Hire see Bailment 61. 
Holidays eee Momtgagor 998. 
xchange 116-124; 
Interest 539. 


Part Acceptance by Defendant —— Dishonored, Endorser of sec 


of—not according to Contract 
see Sale 1210. 

Possession of——by Person other 
than Owner see Vendor and Pur- 
chaser 1314. 

-——- Purchase of—on Credit see 
Master and Servant 612. 

Sale of 1208,1212. 
Government see Sale 1180,1225. 
—— Suit against—for wrongful 

dismissal see Service 1244. 
eee Contractor see Sale 
86, 


Government Officer, Fraud andPres- 
sure by—to induce Party to exe- 
cute Deed see Compromise 2381, 

Government Officials, Acts of 12, 

Government Promissory Note 1116. 

Gramatical Import of the Terms see 
Bond 158. 

Grant of Putnee see Agreement 25, 

Gratuitous Agent 15, 

Guarantes 473,474 ; 
1168; Surety 1261. 

Guarantor see Surety 1281. 


Guardian see Mortgage 655,712, 


sea Release 





Bill of Exchange 122. 
Drawn at 3 day’s sighs see In- 
terest 539, 
Drawn by Gomastas on their 
Principals see Bill of Exchange 136 
Pad ees see Bill of Exchange 


Forged, Payment of—by Dra- 
wee) see Bill of Exchange 125. 
Native see Bill of Exchange 

3. 


Property in eee Bill of Ex- 

one 127. : | 

ropetty in—how seS see 
Bill of ‘xchange 136, on 
Sent to Agent for Realization 

see Bill of Exchange 127. 

Husband see Sale 1181. 

Beneficial Title see Benami 97. 


Decree against see Mortgage 
660 ga gag 


Husband and Wife see Fraud 470; 


Principal and Agent 1087. 
Compromise between 237. 
Partnership between sce Part- 

nership 1022, 


Hypothecation 475; ece Lien 589, 


xqIt 


590; Payment 1083. 
Hypothecation Of Property 

rity for Debt. 475. | 
Hypothecation-bond 480. 


I. 


Tilegal Agreement see Agreement 33. 

Illegal Cess see Contract 307, 350. 

Illegal Contract see Contract 307- 
310, © eo 

Illegal Purpose see Sale 1281. 

Immoral Contract see Champerty 203 

Immoveable Property see Promissory 
Note 1116. 

a ty Contract 311, 
185, 


as Secu- 


312 see Bond 


Imprisonment see Insolvent Debtor’s 
Act 489, 

Improvements see Benami 101; Mort- 
gage Property 893, 895 ; Redemp- 
tion 1162. 

Incumbrance see Mortgage 792; Mort- 
gage Property 906. 

Indigo Advances see Contract 286. 

—— Contract see Agreement 37; 
Consideration 249, Contract 287 ; 
Damages 419, 

—— Cultivation see Contract 290. 

Factory see Agreement 53; 
Bond 166. 
— Factory, Ejectment from see 
Damages 418. : 

Land see Damages 418. 

Indorsees of Bills of Lading for va- 
lue see Bill of Lading 148. 

Inferential Proof see Collusion 221. 

Influence, Undue see Agreement 33. 

gee 485 ; see Bill of Lading 
147, 

—— Mandatory 486. 

Innkeeper and Guest 487. 

Innocent Persons, Which of two— 
must suffer see Liability 563. 

Insolvency 488. 

Insolvent Debtor’s Act ss. 47 and 
50, 489. 

‘i Debtor’s Estate sce Agent 18, 


“Trader 491, 492. 
-— Uncertificated see Lien 


faite ent 493 see Promissory Note 
M11 


Instalment-bond 178-181; ses Lien 
580 ; Mortgage Property 902. 
Insurance 494-496. 

Marine see Shipping 1249, 
Intention see Mtrtgage 623. 
Interest 497-552; see Account 3 ; 

Assignment 157 ; Contract 306 ; 
313, 357; Damages 410 ; Deben- 
ture 424; Mortgage 622, 639,771, 
775, 808, 840, 841, 856, 857, 860; 
Mortgage-deed 871; Mortgagee 
918, 930; Mortgagor 990, 991; 
Penalty 1035, 1039, 1040; Princi- 
pel and Interest 1108; Promis- 
sory Note 1107, 1108; Redemp- 
tion 1162; Security 1239; Sure- 
ty 1272; Usury 1300, 1301. 

— Acceptance of—in excess see 
Principal and Surety 1101. 

At Penal Rate 506,515, 

—— Authority coupled with 
Delivery 441. 
—— Compound see Interest 502, 
522, 543. 
—— From what Date to be given 
516-522. 
Increased rate of see Penalty 
1084. 
In Excess of Principal 523, 
On Bond 525-538. 
On Hundis 539, 
On Interest of Government 
Promissory Note 540. 

On Judgment-debt 541. 

On Mesne Profits 545. 

On Money deposited under 

Decree subsequently reversed 54. 

On Money under Attachment 

with Collector 547,548. 

On Promissory Note 549. 

On unliquidated Damages 551. 

Penal see Bond 180. 

Prior to Suit 552, 

Receipt of—in advance see 

Principal and Surety 1102. 
Upon Opium time-bargain 
see Interest 505. 
Interference in Domestic Affairs ses 


SCé 


05. Kanamdar see Mortgage 742. 
Interpleader Suit see Pledge 1041. Knowledge, Constructive see Princi- 
Intervention see Banamee 35. pal and Agent 1072. 
Intimidation ses Compromise 231, Kobalah 553. 
Irregularity see Mortgage 730. 


Tasues see, Redemption 1108, Laches. se¢ Agreement 32; Re- 
J demption 1162 ; Sale 12385 ; Secu- 


Champerty 205 


Janmam Right ses Mortgage 703, rity 1241. ae 
706. Land Allotted in severalty see Mort- 
Janmee’s Title see Mortgage 742, gage 738. 


Alluvial see Agreement 30. 
Benamee holding see Benamee 


Joinder of new Parties see Power 
1043. 

Joint-Bond 182. 

Joint-Contract 314. 

Joint-Debt 426. 

Joint-Family see Bills of Exchange 
116 ; Mortgage-deed 877. 

Joint-Holding see Co-sharer 385. 

Joint-Liability see Liability 560, 
561. 


Covenant for Hereditary En- 
joyment of—, to be exchanged for 
Hereditary Performance of Service 
see Agreement 1381. 

Dewatter see Mortgage 657. 
— Excess see Compromise 232. 
— Sale of 1218. 


Joint-Mortgagors ‘see Mortgage 999. Taken by Railway Company 


Joint-Obligation see Co-sharer 388. 


see Compensation 230. 


Joint Stock Company see Com- Landlord and Tenant 556; sce Mort- 


promise 235; Purchase 1126, 
Journey see Carrier 191. 
Judge see Assignment 59, 


gage 797, 


Leakage see Bill of Lading 146 ; Car- 


rier by Water 187. 


Judgment not inter partes see Mort- Lease see Construction 262; Con- 


gage 974, 


Judgment-creditor sée Benamil00; 


ortgagee 943, 


Judgment-debt, Interest on sea In- 


terest 541, © 


Judgment-debtor see Agreement 29; 


Purchaser 1144, 
——— Assets of see Liability 568. 


——— Benami Purchase by see Mort- 


gage-decree 870, 


tract 272, 324; Forfeiture 452; 
Manager 607;Mortgage 845; Mort- 
gage. Property 887. 

Benami 78. 

Cancellation: of see Contract 
299.. 

Tjara see Contract 299: 


—— Of Zemindary, Agreement for 


see Agreement 32. 


—-— Unregistered Morigage 844. 


J umma-wasil-bakee papers see Mort- Legal Adviser and Client see Con- 


gagee 954. 
Jurisdiction see 
34, Mortgage 699,828, 


tract 362, 


reement, Social Legal Representative see Agent 18; 


Mortgage 715, 716, 721. 


— Of Civil Court see Assignment ou Duty of see Bond 170. 


58 ; Mortgage 862. 
Of Collector see Contract 292. 


essees, Beneficial (Liability of) see 


Benami 80. 


Of Small Cause Court see Mort- arn of Boats for hire .see Lien 


gage-deed 875, 


Kanam see Mortgage 702,748, 


» 


Letters see Debenture 424, 
Letters Patent 1862 cl. 18; see Act 


IX. of- 1872 ss. 1 and 27. 
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Letters Patent 


1855 cl. 19 see Act IX of 1872 
es. 1 and 27,9; | 
Lex Loci see Domicile 449. —- 
Liability -557, 558;-see Carrier by 
Water 187; Contract 298; Cye- 
ditors 889; Mortgage 941; Part- 
nership J017:; Principal and Agent 
1098; Sale 1223, 1284; Surety 
1271, 1274, 1278, 1282, 
Division of 559, 
Joint 560, 561. 
Joint and Several see Principal 
and Surety 1108. 
PF aca of see Mortgage 


Of Agent seo Principal and 
Agent 1070. 
— Of Agent of one Shareholder to 
‘another Shareholders 562. 
Of Agent to Third Parties 563 
Of Assignee to Creditor of the 
Factory see Assignment 53. 
———- Of Banian see Principal and 
Agent 1091. 
-— Of Beneficial Lessees see Bena- 
mi 50, 
oi Of Carriers 564, 
mrp Common Carrier ¢ce'Carrier 


——- Of Consignee 566. 

-——- Of Drawer of Hundi see Bill 
of Exchange 115, 138. : 

nem Of Drawer and Acceptor of 
Hundi 118. | 

—— Of Ganrantor sce Surety 1248. 

—— Of Heirs 567. 

—— Of Innéc&it Partner see Prin- 
cipal and‘ Apent 1094. 
ar Master éee Bill of Lading 


— Of Master where quantity sign- 
ed for is more than cargo sotual- 
ly shipped see Charterparty 218. 
Of Purchaser 570. 
‘oe. other Partiers see Partner 
1012. 
Partners see Partnership 1027 


[Liability Of Principal see 


and Agent:1055, 1094. . 
Of Real Owner see Benami 106. 
Of Real Vendor sqe Sale 1176.. 
Of Registered Shareholder 571 
Of Security eco Bond 167. 
Of Surety 572, 573, 
Of Vendor 574. 
To future Calls see Insolvent 
Trader 493. 

License see Mortgags 622. 

Lien 575-601 ; see Mortgage — 
Mortgage Property 885; Purchase. 
1125 ; Sale 1188, 

Equitable 583, 

For Costs see Attorney and 
Client 60, 

Notice of 579. 

Of Assignee 584. 

Of Attorney for Costs 585. 
— Of Banian on goods under 
Agreement sce Partnership 1019. . 

—— Of Creditors 586. 

—— Of Lessee see Mortgage 844. 

—— Of Master for Wages sce Bond- 
bottomry 175, 177. 

—-—~ Of Mortgagee 591-593., 596 ; 
oe Property 910; Sale 


—— Of Mortgagee prior to Claim 
of Official Assignee 586. 

— Of Vendor for unpaidParchase- 
money 587, 

On Goods 588. 

On Land see Mortgage 668. 

On Mortgage Property 589. 

On Property sce Lien 580. 

On other Property 599. 

Friority of 600. 

Snbsequent see Sale 1195, 
— Unpaid-purchase-money creates 
no—on Property sold against third 
Parties 601. 

Limitation see Bond 173; Compro- 
mise 234, Consideration 251; Con- 
tract 288, 287, 296,298,839 ; Mort- 
gage 640, 681, 701, 774, 818,844, 

58; Mortgage Property 903; 
Mortgages 932; Mortgagor 992 ; 
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Partnership Account 1028; Re- 
domption 115] ,1156;Release 1166; 
Sale 1211. 

Li ee Damages 400, 4038, 404, 

12, 514. 

Liquidators, Power of—to compro- 
mise Claims of a Class of Contri- 
butories see Compromise 235. 

Lis Pendens see Mortgage 747. 

Litigation, Agreement to avoid 36. 

Loan 002, 608, see Debt 425 ; Inter- 
est 550 ; Mortgage 622. : 

~-——- Of Mahomedan Women see 
Bond 170. : 

w——- On Security of Lease of Land 
60 : 


Lords Day Act XXIX Charles II c. 
7 see Bill of Lading 148. 

Loss see Carrier 190, 191. 

—— Constructive total see Insu- 
rance 495, 496. 

Lottery 605. 


M. 


Mahomedans see Contract 303. 

Mahomedan Law see Benamee 8&6, 

Mahomedan Religious Establishment 
see Benamee 73, 

Mahomedan Women 
88,'01. 

Maintenance see 
Champerty. 

aw—— Of Zemindary-Daks see Con- 
tract 268. 

Mala Fides see Benamee 104. 

a Law see Mortgage 705,706, 

2. 
Manager 606 ; see Volunteer 1316. 
Power of-—to bind Minor Part- 

ner Members of Family sea Com- 
promise 236. 

Manager Bank 609. 

Marriage sce Fraud 470. 

Marshalling of Liabilities see Mort- 
gage 632. 

—— Seourity see Mortgage 671. 

Master and Servant 610. 

Master, Liability of see Bill of Lad- 
ing 653, | 


see Benamee 


Agreement 32 ; 


- Measnrement at 


Master, Liability of—for the act of his 
le see Master and Servant 


Of Ship see Master 1820. 
Servant inducing his—to em- 
ploy partioular Broker . see Com- 

promise 247, , 

Screw-house see 
Shipping Order 1252, 

Melkanamdar ses Mortgage 707, 

Membership see Liability 571. 

Mercantile Agent 16. 

Mercantile Usage see Bill of Ex- 
change 125, 152; Contract 
Interest 505, 

Merchants, Law of see Banking 63. 

Merger of Verbal Agreement in Sub- 
sequent writing see Mortgage 652. 

Mesne Profits see Agreement 21 ; 
Contract 340 ; Mortgage 682,690, 
799;839,850,853 ; Mortgages 944, 
981 ; Redemption 1158, 

——~ Interest on 545. 

Minor 617; see Mortgage 656,712, 
859 ; Sale 1182. 

Contract by 302. 

Conveyance by 369, 378, 

Deed by see Deed 428, 

Partner Members of Family, 
Power of Manager to bind see 
Compromise 236. 

—— Powers of—to contract for 
Necessaries 617. 

—— Property of see Sale 1219. 

Misappropriation, Criminal see Mort- 
gagor 988. 

Misconception see Sale 117). 

Misconduct sce Purchasers 1147. 

—— of Employe see Wages 

Misdescription see Sale 1218. 

Misjoinder see Hypothecation-bond 
412; Mortgagee 935. 

== Of Causes of Action ese Mort- 
gage 645. 

Misrepresentation see Contract 352; 
Surety 1259. 

~——~ Wilful—by Vendor regarding 
Troperty sold see Sale 1170. 

Mistake see Contract 263 ; Deed 
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payment 1032, 

Mistake, Money paid under--induced 
by Fraud see Fraud 468. 

pe Courts see Champerty 203, 
209. 

Money, Actual Sight of the passing 
of see Consideration 243. 

=——- Deposited under Decree sub- 
sequently reversed see Interest 
546. 

w——- Paid under mistake 
by Fraud see Fraud 468. 

Passing of see Bona fide 154, 
Under Attachment with Col- 
lector see Interest 547,548, 

Money-Debt see Lien 581. 

Money-Decree see Lien 580; Mort- 
gage 670, 768; Mortgage Property 
908 ; Mortgagor 995 ; Sale 1188, 

Mooktear see Contract 362. 

Mooktear and Client see Principal 
and Agent 1083. 

Mooktearnamah 619, 621. 

Mortgage 622-647; see Contract 
344; Hypothecation 476; In- 
terest 529; Liability 570; Mort- 
gagor 1130; Redemption 1151; 
Sale 1196, 1205; Tacking 1285 ; 
Vendor and Purchaser 1315. 

—— Ambiguous Description in 648. 

Application of English Law 
of—to this country 649. 
Benami 650 ; see.Mortgage 690. 

-—— By Conditional Sale see Mort- 
gage 861, i. 

By Co-parcener 651. 

By Deposit of Title-deeds 652, 
By Executor 653,654, 

By Guardian 695. 

—-— By Insolvent see Lien 586, 

——- By Minor 656, 

—— By One Member of Joint 
Hindu Family see Mortgage 740. 

—— By Sebsaet 857. 

—— By Tenant 658, 

——— By Wife 659,660, 

~—— Collusive 651, 

——- Double 668. 


meow Equitable 664-673, 


induced 


Mortgage, Foreclosure of 674-701. 
ndefiniteness of see Lien 600. 
Kanam 702. 
Notice of Foreclosure of 708- 


Of Undivided Share in Joint 
Estate see Mortgage 738. | 

Of Village withoutSpecification 
of Boundaries 741. 

Otti 742-746. 

Pendente lite 747, 748. 

Prior see Mortgage 752, 760. 

Prior to Registration Act 749. 
— Prior to Regulation XII of 
1806. 750. 

Priority in case of 75]. 

Purchase of Equity of Re- 
demption of 761-773. 

Redemption of 774-829. 

Redemption of a portion of 
804, 805-808, 

Redemption of—after fixed time 

has expired 809-817. 

Redemption of—before expira- 
tion of period 818-820, 

Oi cae of—InEquity 821, 
Sale of Equity of Redemp- 
tion of 829. a ? 
Second see Mortgage 767. 

Simple 830; see Lien 597, 
Usufructuary 832-863; see 
Mortgage 771, 773; Mortgage- 
Deed 876; Mortgagee 948. 
—— Usufructuary of Lakheraj Land 
subsequently resumed 847. 
—— Unregistered see Sale 1202. 
Mortgages, Successive 864. 
Mort "g -bond see Lien 578, 595, 
596, 998. 


Mortgage-Debt 865-867 ; see Deposit 
444 


-——— Insufficient tender of 868. 

Mortgage-Decree 869,870. 

Mortgage-Deed 871. 

Mortgage-Money, Deposit of 878-883 

—— Tender of 883. 

Mortgage Property sce Lien 589: 
Sale 1222, | 
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Mortgage Property, Agreement for 
absolute Sale of see Mortgago 861 
~——— Agreement not to alienate 884 
wee Alionation of—while Fore- 
closure Suit is pending 890. 
~——- Conveyance er Mortgagee 
with power to sell 891. 
-—-—- Destruction of 892. 
me Equitable Rale asto Repairs 
to 893-897, 
——- Purchaser of 898,899. 
—~-—- Purchaser of—at Revenue Sale 
900. 
—-— Purchaser of Share of 901, 
—~— Sale of sce Mortgage 718. 
Sale of—after Foreclosure see 
Mortgage 692. 
~— Sale of—by first Mortgagee see 
Mortgagee 927. 
Sale of—by Mortgagee 902 ;908 
— Sale of—in Execution 904-910; 
see Mortgagee 919. 
Saving of—from Sale 911. 
Mortgagee 912-930 ; see Lien 591- 
598; Sale 1183. 
w——~- After Foreclosure 924, 
—— Bona fide—without Notice 916 
Duty of 925. 
First and Second 926, 
——- Fraud of 928,929. 
-—— In Possession 930; see Mort- 
gage 771,773,800,860. 
Account by 949. 
-— What profits to be accounted 
for by 939. 
Prior and Puisne 970. 
—— Relinquishment by—of Mort- 
gaged Property see Surety 1273. 
w-—- Second, Rights of see Mort- 
gagee 927. 
—— Secend, Suit by—to redeem 
first Mortgage see Mortgage 802. 
Suit by—to raise Attachment 
2 








—— Without Possession 973-987. 
Mortgagor 978. 
In Possession 988, 
Joint see Mortgagor 999. 
Legal Representative see Mort: 
gage 714. 


Mortgagor, Purchaser ofRight of 994. 
—— Tender of 996. 
Mother see Sale 1184, 

Municipal Body see Contract 313. 
Municipal Work see Contract 269. 
Mutation of Name see Sale 1174. 
Mutuality 1000. 7 


N. 


Naib see Surety 1283. 

Nazir see Surety 1284. 

Necessaries see Bond-bottomry 176 ; 
Minor 617, : 

Negligence see Bill of Lading 149, 
153.; Carrier 191,192. 

—— Gross see Agent 15. 

——— Of Servant: see Bailee for Hire 


Negotiable Instrument 1001. 
Nomination of Ship’s Agent by 
Freighters see Charterparty 212, 

Non-acceptance 1003. 

—— Of Articles, Action for gee 
Contract 273. 

Non-delivery of Bill of Sale by Ven- 
dor 1002. 

—— Of Goods 1004; see Bill of Lad- 
ing 148. 

Non-performance of Contract 1005 ; 
see Contract 298. 

Non-registration see Conveyance 375; 
Mortgage 647. 

rig ee aun Province see Minor 

18. 

Non-verification of Plaint see Mort- 
gage 650, 690. 

Notes, Bought and sold 1006, 

Forged, Payment of see Pro- 
missory Note 1117. 

—— Over-due see Promissory Not 
1110, 

—— Recovery of—lost by gambling 
see Trover 1293. 

Notice 1008, 1009; see Assignment 
56; Mortgage 635, 754; Mort- 
gagee 973; Partnership 1027 ;Pur- 
chaser 1132; Promissory Note 
1110; Revocation 1169; Vendor 
and Purchaser 1307, 1308. 

By Purchaser that he will not 
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accept see Readiness and Willing- 
ness 1150. 

N He Of Abandonment sceInsurance 
496. 

——— Of Despatch and Delivery, Ab- 
sence of see Liability 566. 

—— Of Dishonor of Hundi see Bill 
of Exchange 128-140. 

—— Of Foreclosure ses Mortgage 
708-737. 

Of Foreclosure, Service of see 
Mortgage 718-737. 

Of Foreclosure to Purchasers 
of Mortgagor’sEquity of Redemp- 
tion see Mortgage 710. 

— Of Forgery see Promissory Note 
117. 
-Of Insolvency seeInsolvency 488 

Of Re-sale see Contract 288. 
——~ Of Transfer ses Mortgagor 978 

Want of—of dishonor sce Bill 
of Exchange 132, 137. 

Novation see Champerty 206, 209. 
Null and Void see Mortgage 757, 
Nuzzur see Bond 181. 


O. 


Objector see Mortgage Property 91] 

Obligation see Bond 181. 

~—— To give Possession see Contract 
9 


Obligee 1010; see Liability 561; 
Lien 577. ; 
Not to go beyond terms of the 
bond 1019, 
Parchase by see Mortgage 646. 
Obligor see Lien 577. 


—— Benami 82. 

~—— Bona fide Hndeavor of—to per-, 
form his Engagements see Agree-: 
ment 40. | 

Occupation see Damages 395. 

Office, Vacating see Agreement 42. 

Official Assignee see Agent 18; 
Mortgage 752. 

-———- Authority of see Insolvency 488 

One not prejudiced by the Act of 
other see Lien 756, 


Onus Probandi on Agent see Agent 


—— On Attorney see Client and At- 
torney 216. | 

—— On Defendant sce Bill of Lad- 
ing 149; Bond 164; Contract 304 

—— On Husband see Fraud 470. 

-—-— On Mother see Sale 1184. 

—— On Plaintiff see Benami 104). 

Opposition, Wrongful see Lien 588. 

Oral Agreement, Contemporaneous 
see Release 1165. 

Origin see Domicile 449. 

Ornaments pledged,Conversion of see 
Damages 417. 

Otti see Mortgage 742-746. 

Owner, Beneficial, Disclosure of see 
Mortgage 650. 

mua Beneficiary sce Benamdar 
] 


Ownership see Deposit 446. 
—— Equitable Doctrine of secret 
see Vendor and Purchaser 1307. 


P. 


Package, Insufficiency of sce Bill of 
Lading 149, 152. 
Parol Evidence see Construction 261; 
Contract 364. 
Parsi Law see Mortgage 824. 
Participation in Profits see Partner- 
ship 1014, 1015. 
Parties bound by their deed till rec- 
tified see Deed 434. 
Third, Suit against 
signee 46. 
To Suit see Assignment 50 ; 
Mortgage 678, 720. 
Partner sce Compromise 236. 
Adultery of—with wife of Co- 
partner sce Partnership 1025. 
Dormant 1011. 
Managing 1012. 
Sleeping see Partnership 1920 
Partnership 1013; see Acconnt 2. 
oo Husband and Wife 
1022. 


Dissolution of 1028-1027. 


see As- 


Partnership-Account 1028-1030, 
Vartnership-Assets 1031. 
Part-payment sce Interest 524. 
Passage-money see Wages 1320, 
Patil, Agreement to officiate os 42 
ae Forma ce 


Payee see Cheque 214, - 
ee by see Bill of 


Payment see Agent of 
17; Agreement 40; Interest 
Purchase 1122 ; Vendor 
chaser 1308. 
—— By Mistake 1032, 1033. 
~——— Extension oftime for see 
gage 728, 729. 
Into Court pi protest see 


— Of Debt out of Profits see 
nership 1015. 
Of forged Note see Promissory 
Note 1117, 
-——-— Of Government Revenue see 
Mortgage 630. 
w—-rr Part see Sale 1179, 
Time for see Mortgage 677, 
ne Tnsolvent sce dnsolvency 
To one Member sea Debt 426. 
—— Voluntary ses Surety 1262, 
Penalty 1084-1040; see Contract 290; 
Damages 400, 408, 404, 406; In- 
stalment 493; Promissory Note 
1112; Usury 1301. 
—— Spevific see Penalty 1036. 
Pendenta Lite see Mortgege 810, 
Percentage see Consideration 247, 
Performance, Specific see 
43; Assignee 46, 
Permission see Mortgage 622. 
Peth sce Bill of Exchange 130. 
Pictures see Agreement 28, 
Place of Delivery see Sale 1208, 
Pian see Bankrpptey 66; BL... 
171; Damages 400; Duress 451 ; 
Froud 459, 468, 465 ; Mortgage 


642,689, 740; Variance 1302, 


Pladge 104] ; eee Sale 1224. 
Of Securities, Protection of 
fide—bhy Agents seq 
pal and Agent 1095, 
Of Shares to a third Pergon 
Readiness and Willingness 
Policy, Public see Agreement 35,42 ; 
Assignment 69; Champerty 19%, 
204,208, 211; Consideration 247, 
255; Contract 310,817,347,349, 
353,356 ; Conveyance 377; Power 
of Attorney 1047, 
ne Contrary to see 
Conditions not repugnant to 
see Bailee for ire G]. | 
Possession see Act IX of 1872 5, 108. 
10 ; Benami 98,102 ; Conveyance 


797 ; 832; Mortgage-deed 876; 


gagor 991; Pledge 1041; Pro- 
fits 1130; ns 1179; Vendor and 


Adverse sce Mortgage 701; 
Mortgagor 992,993, 

Of Goods by Person other 
than owner sec Vendor and Paor- 
chaser 1314. 

—-—- Undera subsequent Mortgage 
created during the pendency of a 
Suit by 9 prior Mortgage 747. 

Post Master General 1042, 

Post-nuptial Contract 317. 

Post Office see Bailee for Hire 61. 

Pottah 1048; see Consideration 250, 

Power coupled with an Interest nog 
revocable 1043. | 

—— Of Attorney 1044-1047; sce 
Lien 581; Principal and Agent 
1082. 

—— To Sell, Indorse, and Assign 
see Principal and Agent 1082. 

Practice see Agreement 38, 

Pre-emption 1049,1050 ; see Mort- 
gage 743. a 

Presumption see Benami 83,96 ; Bill 
of Exchange 116; Bond 166; 
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. Collusion 222; Oontract 362; 
Fraud 466 ; ; Mortgage 780 ; Princi- 
pal and Agent 1065 1090. ; 

Price see Warranty 1321., 

Froepal, Beneficial to 868. "Fraud 


“Giving time to see Priacipal , 


and Surety 1102. 
Interest in excess of 523, 
Liability of,se0 Principal and 
Agent 1055. 

~-—- Not bound by bye-transac- 
tion onthe part of Agent sce 
Principal. and Agent 1079, 

---~ Time given to see Bill of Ex- 

_ change 140. 

Principal gud Agent 1051-1099; 
seo Bid 111; . Bill of Exchapge 
114, 122 ; Damages 420. 

Principal: and. Surety 1100-1104; 
et ‘Bill of Exchange 140 ; Bond 


Prior Charge seo Concealment 239. 
Prior ao Mortgage ses Mort- 


gage 
Priot Sankhat see Purchase 1139. 
Priority see Bond-bottomry 175 ;Lien 
589, 597, 598; Mortg 
751, 754,. 756, 187 ; 
perty 8885. 
——— Of Creditora aecPurchaser 1137 
Privity, Want of see Carrier 190. 
Proceeds, ae Residue of. see Mort- 
gagee 923 ; 
—— Surplis see Mortgage Property 
902. 


———— Surplus, Ja Execution-sale sce 
Mortgagee 922.. 
Profits 1120; see “Mortgage 622,850. 
—— Participation in $68 Partner- 
ship | 1014, 1015. 
om Payment of Debt out of see 
Partnership 1045. 
Promise 1106. 
Binding—by Reversioner’ 8 
Father see Consideration 242. 
By Brother to give Sister in 
Marriage see Consideration 254. 
—- By other -than Borrower to 
re-pay Loan see Liability 569. 


; Promise Written—to pa when able 
1166. " - : 


Note1106'; : ce Comps 
naideration, 257; rand 
_ 470; Interest 511; Lien ‘S81; 
Ponalty 1085 3 Princiy aland Agent 
108} Pri cipal and Baroty 1102 
Surety 1272 ; Usury 1300 
Payable "by Tnstalments $00 
Penalty 1084. 
Payable on Demand sce Interest 
549 ; Sale 1231 


Prepare, Nate li 
0 


Promissory Note, Government 1116. 
—— Government, Interest on In- 


terest of sce Interest 540. 


Troperty as Security for Debt, Hy- 


ee of s¢e Hy phothecation 
sor Oven of see Benamee 


‘Mortgaged sep Lien 589, 

Other see Lien 599. 

ee as Security see Mort- 
gage 64 

Share of sec Mortgage 687. 
— Subsequent acquired sce Lien 


e 675, 747, Proportion see Mortgage 672, 
ortgage Pro PrOpHator Former, Bond by see 
d 


] 

Proprietor, Present Suit against 

see Bond 166. 
Proprietorship see Mortgage 803. 
Prosecution, Criminal see Considera- 

tion 255. 

For Cheating ses Contract 282. 
—— Suppression of sce Contract 
10. 


Prospective Effects see Sale 1226. 

Prostitute 1121. 

shee afforded by clause exemp- 
from Loss by Fire see Bull 

of Peding 160; Carrier by Water 


Poblic Policy see Agreement 35,42 ; 
Assignment 59; Champerty 195, 
204,208,211, ;Consideration 247,255; 


Contract $10,317,349,353, 356 ; 
Conveyance 377 ; Power of At- 
torney 1047, - 


£XI1 


_ to 

see Surety 1276, : 
te ‘nd to 

—- Bailge ee 
Publi¢ of State 
1238 ; | 
‘Public nt 
Benamee 84,85: 102, 


Bonafide see Lie 
By Company of ps Own 


By Executor sed Salo‘! ¥77. 
Pi ‘Mortgages sce ‘Redemption 
1161. 
—— By Obligee seo Mortgage 646. 
——~ By Trustee 1128, _ 
—— Fiom Mottgagor see Mortgage 
701,716,734. 


~——- In the Name'of an Idol ” 866 


Benamee 91. 
—— In Namo of Third Parties IT24 
see Mortgage 660. 
—— Of Sanity of Redemption ‘see 
Mortgage 761-778, 
--— Of Goods on Credit see Master 
_ and Servant 611. . . 
anna Hypothecated Property 


——~ Subsequent see Mortgage 754, 

Ultravire 1126. ° 

Purchasers see Liability 570 ; Mort- 
gage 665, | 

—~-— At Auction-ssle see Mortgage 
Property 888. | 





689. 
——- Bona fide—for valno 1127- 
1130; see Benamee TOT, _ 

spouse fide—with Notice 113t- 
Bona  fide—without ‘Notice 
1134-1139, a 


ifferénce between Innocent 


and one fainted with Frand 1140, 
—— Daty of 1141-1143.) | 
———- Kor Valuable Consideration 
‘see Mortgage '740. | 


-——- From Judgment-debtor 1144, | 


Purch From Official Assignee 


Having pérsotial knowledge see 
Sale ise : re 


Intending 1141. 
Miadonditet of ne of ‘several 


Notioo ‘by—that he wilt 

; Readiness and Witting 
ness 11590. i 

Of Mortage Property 


0 au ab Re- 
a Bate ‘sée Property 
900... | 

Of Shate ‘of Mortgage Pro- 

" tee Mortgage Property 901. 

Pendente Lite 1146. 

pete of tee pound 

seqtivnt see Mortgage . 
; One Notice see Mortgagee 
lis. ® 

orchase-thoney sce Sale 1170; 

Vendor and Purchaser: 1310. 

Recovery of see Sale 1175. 
‘Refand of ses Contract ~ 

Purchaser 1129. 

Unspaid, Creates ‘no Lien on 

Property sold against third 
’ Parties see Lien 601. 

—-~- Unpsid, Tien of Vendor for 
see Lien 587. 

ae Woman, Deed by see Deed 
‘ 4 ; 

Putnee, Grant of see Agreement 


_ At Sheriffs Sale see Mortgage Putneedar see Compensation 229, 


, Q. 


Quesn’s Enemies ace Carrier 191, 
Question of Fact sea Benames 86. 


Quit Rent see Debenture 424. 


Railay Company see’ Delivery 
atificdtion 1148; see Contract 302; 

Sale 1221, : | 
Razinama see Agrecmort 38; Con- 
“promise 231. 


' Readiness and Willingness sce” Con- 


tract 326 ; Sale 1227-1230, -1282, 
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Readiness and Willingness To deli- 
ver 1149, | 

Realization see Security 1240, 

Rebel’s Property see Sale 1225. 

Receipt, Railway see Carrier 198; 
Delivery 441. 

Receiver see Sale 1218. 

Recommendation see Loan 603. 

Recovery of portion of Land see Con- 
tract 299. 

Rectification by Court see Deed 434. 

Redemption 1151; see Mortgage 688, 
750, 760, 765-767, 771, 774-829, 
839, 842,845,852, 853 ; Mortgage- 
money 883 ; Mortgagee 928, 956 ;sx 
Mortgagor 993. 

awn Hquity of 1159-1162; see As- 
signment 52; Mortgage 712, 800, 
oe 828,825, 827, 828 ; Mortgagee 
966. 

———- Of Mortgage after fixed time 
has expired see Mortgage 809-817. 

———- Of Mortgage before expiration 
of period see Mortgage 818-820. 

—— Of Mortgage in Equity see 
Mortgage 821-828. 

—-— Ofa portion of Mortgags see 
Mortgage 804-808. 

Period of see Mortgage 733, 

-—— Furchase of Equity of sec 
Mortgage 761-773. 

—— Snit see Mortgage 703. 

Re-drafts see Company 228; Princi- 
pal and Agent 1096. 

Re-entry see Construction 262. 

Refund by Payee see Bill of Ex- 
change 
—- Of Purchase-money see Con- 
tract $521; Purchaser 1129; Ven- 
dor and Purchaser 1309, 1312. 

Register of Shareholders see Com- 
pany 2269. 

Registration see Contract 313; Con- 
veyance 368;Debenture 424, Mort- 
gage 652,754, 755, 757; Mortgagee 
936,973; Sale 1172, 1216; Vendor 
and Purchaser 1309, - 

w-— Optional see Agreement 41. 


Regulation XV of 1793 see Mortgage 
§28, 860 ; Redemption 1158, 
S. 6 see Interest 520, 523, 535, 
Mortgagee 948, 
i 8 and 9 see Usury 1298, 


S. 10 seo Mortgagee 957, 964. 
oe 11 sce Mortgagee 966, 968, 
9 


——— §. 14 sce Mortgage 810. 

—— I of 1798 see Mortgage 796, 
808, 828, 835; Mortgage-money 
880 ; Redemption 1158. 

—— §.2 see Deposit 444; Mort- 
gage 685 ; Mortgagee 941. 

—— S.3 ses Mortgages 966. 

; IT of 1802 8. 17 see Mortgage 
666. 

— XVIT of 1802 s. 3 see Hypothe~ 
cation-bond 481, 

XXXIV of 1802 see Interest 
524; Mortgage 773. 

XXXIV of 1803 s, 12 see Mort- 
gage 685. 

—— XVII of 1806 seo Mortgago 
699, 715, 717, 728, 722, 726, 727, 
735, 750, 801, 812, 823 ; Mortgage- 
money 880; Mortgagee 941; Mort- 
gagor 998, 

—— §. 7 see Deposit 444 ; Mortgago 
796, 800. 

—— §. 8 see Mortgage 681, 683, 
684, 688, 700, 711, 712; Mortga- 
gor 984; Sale 1186-1189, 

XIX: of 1814 seeMortgage 651, 


739, 
XXVI of 18148, 10 see Mort- 
gage 826, 
—— VIII of 1819 see Fraud 472. 
ary a of 1827 g. 26 see Mortgago 
24, 
Relation of Vakeel and Client see Cli 
ent and Attorney 215. 
Relationship see Consideration 244, 
——— Fiduciary see Sale 1177. 
Relative of Debtor see Sale 1237. 
Release 1163-1166; sec Surety 1259 
Relief see Injunction 486; Vendor 
and Purchaser 1308, 


Relief, Equitable 1167. 

Religions Hstablishment, Mahome- 
dan sce Benami73. 

Relinquishment by Mortgagee of 

| ee Property see Surety 
1273, 

Remand sce Insurance 495; Mort- 

Remoteness see Damages 421. 

Remuneration sce Principal and 
Agent 1071. 

vm Of Vakool] sesVakeel andCliont 
219, 220. 

Rent see Assignment 66-58; Bena- 
mi 80, 85; Interest 497 ; Liabili- 
ty 570 ; Mortgage 622,784; Mort- 
gagee 921, 

—— Enhancement of see 
ment 37, 

Of Lodgings let to Prostitute 
see Prostitute 1121. 

Quit see Debenture 424, 
Renewal see Promissory Note 1119. 
-—— Of Original Claim see Compro- 

mise 238, 

Repairs see Redemption 1162, 

—— Hquitable Rule as to sce Mort- 
gage Property 893, 895. 

Re-payment see Contract 286, 

Representative see Assignment 59 ; 
Liability 567,; Mortgage 714. 

~—— Legal see Agent 18; Mortgage 
715, 716. 

w———- Of Assignee sce Agent 19. 

Representation, False see Conceal- 
ment 239. 

Repudiation see Contract 277, 302, 
319; Conveyance 378. 

Re-purchase 1168; see Mortgage 
752; Sale 1187 ; Vendor and Pur- 
chaser 1304. 

Re-sale see Contract 334. 

~~—- Notice of see Contract 288, 

Rescission see Sale 1172, 1218. 

Res Judicata see Benami 102 ; Deed 
438 ; Mortgage 803 ; Trover 1292 

Resumption see Contract 299, 

Restitution see Mortgage 788. 


Revenue, Government see Assign- 


ment 57; Mortpagee 946, 
Reversioner see Champerty 210. 
Review see Benami 102. 

Revocation 1169; see Delivery 441 ; 

Lien 581, ‘ 

Appointment of Manager see 

Principal and Agent 1077. 

Of Authority eee Principal and 

Agent 1971. 
ree Thirty years’ see Mortgage 


Running-Account see Bill of Ex- 

change 120, 
8. 

Salami see Bond 18], 

Salary see Assignment 59. | 

Sale 1170-1177; see Bill of Ex- 
change 114; Contract 281, 333, 
334 ; Mortgage 628,641,673 ; 
Penalty 1036; Purchase 1122; 
Vendor and Purchaser 1308; 
Warranty 1322, 

oo 103 ; 


Bill of 1178; see Trover 1291, 
ria Agent see Mooktearnamah 


see Purchaser 


By Auction see Deposit 443. 
By Benamdars see Benameo 


By Government for general 
debts 1180. 

—-—— By Husband to Wifo 118]. 

—-— By Minor 1182. 

—— By Mortgage 11838. 

—< By Mother ses Daughter 1184. 

—— By Vendor, not in possession 
1185. 

Bona fide though not strictly 
of a complete and final character 
1194, 

Commission on see Principal 
and Agent 1092. 
Completion of see Sale 1172. 
Conditional 1186-1189; see 
Deposit 444; Lien 599; Mort- 
age 630,056,675, 709,773,800,813, 
15,831. 
Conditions of see Vendor and 
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Porchaser 1311. °°. ss 

Sale, Deed of 1190; see Agreement 
43; Benami 101; Sale 1171. 

Deed of, Non-recital in—by 
Mother during her Son’s minority 
seé Sale 1192, | 
.— For Arrears of Rent see Mort- 
gage 69!, 

For Arrears of Revenue see 
Benamee 93. 

——- For Future Delivery see Rea- 
diness and Willingness 1150. 
€or Valuable Consideration 

2 


02, 
Fraudulent 1201-2207. 

—-— In Execution see Mortgage 718, 
720, 782, 859. 

—— Infructuous see Contract 297. 

—— Of Deposited Title-deeds see 
Debt 425. 

—— Of Goods 1208-1212. 

—— Of Land 1213. 

—— Of Minor’s Property 1219. 

~—--~ Of Mortgaged Premises see Lien 
594. 

—-- Of Mortgage Property 1222; 

Bond 179; Hypothecation 479 ; 

Mortgage 718; Mortgage Proper- 
ty 889. 

—-— Of Mortgaged Property after 
Foreclosure see Mortgage 692, 

—— Of Mortgage Property by first 
Mortgagee sce Mortgagee 927. 

Of Mortgage Property by Mort- 

gagee sec Mortgage Property 902, 


] 


—— Of Mortgage Property in Exe- 
cution see Mortgage Property 904- 
910; Mortyagee 919, 

—— Of Mortgagor’s Right and 
Interest see Mortgage 864. 

—— Of Pledged Property 1224. 

ae Property not in Possession 
1200. 


a——- Of Rebel’s Property 1225. 
—— Of Right and Interest 1226. 
Sale Of Securities 1243; see Lien 58]. 
Of Share 1227-1235. 
Of Ship see Bond-Bottomry 


175,177, 
Sale .Pendente lite , sec" 
769, = 


Power of see Mortgage 854: 

To Government Contractor 

1236, | . 
so Near Relative of Debtor 


Validity of see Sale 1177. 
PT ia Right see Liability 


Sale-Proceeds, Residue of see Mort- 


ge 923. 
Sebact sec Mortgage 657. 
Seal see Contract 368; Principal 
and Agent 1097, 
Seaman, Discharge of see Shipping 
Master 1250, : 
Secretary of State and Public Ser- 
vants 1238, 
Security see Bond 173; Mortgage 
633,636,669, 
—— Collateral seeRedemption 1160. 
—— For re-pxyment of Loan see 
Mortgage 821. 
—— Giving up 1240. 
Government, Conversion of— 
deposited in Court 1239, 
Liability of see Bond 167. 
—— Lost or Stolen 1241. 
; Marshalling 1242; see Mortgage 
71, 





—-— New sce Bond 157. 
5 Of Landed Property see Debt 
4.25. 
Of Lease of Land ece Loan 604. 
Realization of see Security 
1240 
Sale of 1243. 
Sale of see Lien 581. 
Seizure see Pledge 1041. 
Sentence, Criminal see Insolvent 
Debtor’s Act 490. 
Sequestration sce Conveyance 383. 
Servant, dismissed see Wagos 1818 
—-— Inducing his Master to employ 
particular Broker see Considera- 
tion 247, 


Negligence of see Bailee for 


gkvi 


Servant Of Another, Action | 
booring or sheltering sce Master 
and Servant 

Public see Service 1244, 

Set-off see Bond 181; Damages 422; 
Vendor and Purchaser 1309. 

Settled Account see Acgount 5, 6. 

potisere sec Agreement 30; Mort- 

2803, 

Of Account seePartnership Ac- 

count 1029. — 
Voluntary see Convéyance 371. 

yh = Purchase 1126; Sale 1227- 

1239, 


Deposit of see Lien 
Foreclosure in respect’ of see 
Mortgage 695. | 
-—- Of Property see Mortgage 687. 
Undivided in Joint Estate see 
Mortgage 738-740. 

Sharer 1245. 

Shareholders ses Hypothécation 476. 
Option of see Sale 1231. | 
Register of see Company 225. 

~—-— Registered see Liability 571. 

Ship, Foreign see Bond-Bottomry 

176 


0. 
Sale of see Bond. Bottomry 177. 
’s Agents, Nomination of—by 
| Freighters see Charterparty 21 2. 
Shipping 1248 ; sceCharterparty 212. 
: Shippipg Master 1250. 
Shipping Order 1251. | 
"Signature see Bill of Exchange 124; 
. Coiteak. 277; Kobalah 555 ; 
Surety 1261. 
—— Before Execution see Agree- 
ment 26. 
Small Cause Court see Consideration 
246 ;. Contract Act IX of 1872, 
275 ;° Contract 316; Interest 538, 
Social Agreement 34,35. 

Social and Religious Customs se¢ 
Agreement 35. 
Solehnamah 1258 ; 

262. 
Solicitor 1254; see Director 448. 


Striking -a—eff the Rotts’ sce 


see Constriiction 


_ Solicitor 1254. . 
Special Appeal ece Frand 464. 
—— Not hes see Damages 398, 


‘Specialties 1256. Z 
Specific Appropriation sce Sale 1212 


Specific Performance see Agreement 
43 ; Assignment 46; Contract 280, 
281, 295, 328; Conveyance 375; 
ae 400; Sale 1227, 1228, 


Specification sce Liability 560 ; Mort- 


BeBe 41, 
Splittings of Claim see Promissory 
Note L111. 
Spoliation of Books see Account 3, 
Stakeholder see Deposit 443, 
Stamp see Account 6; Damages 395, 
413; Mortgage 669 ; Power 1043; 
Promissory Note 1112. 
Statement, Written see Promissory 
Note 1115. . : 
Statutes, Prospective and Retrospec- 
tive operation of see Contract 355. 
—— 3 and 4 Vict.c. 658. 6 see 
Bond-bottomry 176. 
7 Geo. lcl. 218.2 see Bond- 
bottomry 176. 
8 and 9 Vic. oc. 109 see Con- 
tract 356. 
9 Geo. IV o. 73:see Bankrupt- 
cy 65. 


‘om 21 Geo. III 638. 17 see Gua- 


rantee 473. 
—-—- 2] Geo. III c. 70 ss. 17 and 
- see Act LX of 1872 s. 1 and 27 


—— 24 Vict. c. 10 see Bond-bottom- 
ry 176. 
27 Elizabeth c, 4 see Convey- 
- anee 371. ; 
Statute of Frauds see Contract 277 ; 
Guarantee 473; Mutuality 1000. 





‘ Stoppage in Transitu 1257. 


Stridhan see Benami 99. 
Sub-contract sce Partnership 1020. 
Subrogation see Surety 1259. - 
Sobstitution see. Debt.427; Lien 581 
Suit, Fresh see Hypothecation 475. 
-w=~ Interpleader-see Pledge 1041, 


EXVil. 


Suit, sha see Bond 166. rei datia ie ae 1218. 
———m Parties t0-s6e bgage itle-deéds see Deposi 
Surety 1258-1279; Deposit of see Lien 
572; :373; Martgage 770, 794 _ see 
Principal and Mortgage 652. — 
Surety-bond 1280. : Sale ipdigg iene Debs 425. 
Discharge of § Principal and Total Loss;see Insurance 496, 
Agent 1100,1101. Towage see Bond-bottomry 177. 
For Naid.: 1283. Trade, Ancestral see Compromise 236 
For Nazir 1284. Restraint of see Agreement 27. 
Suspicion ace Timber 1288. | 
T Trader, Insolvent 491, 492. 


Tacking 1285,1286 ;see Mortgage 769 
Tank, Digging see Contract 299. 
Tenant ses Mortgage 658. 

—~—Jn Possession gee Purchaser1143 
Tender see Agreement 40 ; Mortgage 


796 ; Mortgage-money 878 ; Mort- 


gagor 998; Readiness and Willing- 
ness 1149, | 
—— Conditional 
money 880. 
——> Of Mortgage-money 883, 
—— Of Payment see Bond 179. 
Tenure see Liability 570. 
Threat see Agreement 33,; 
ty 206; Consideration 
ila see Contract 356, 357, 


Mortgage- 


866 


Given to Accepter of Hoondee 
see Bill of Exchange 136. 

Given to Principal see Bill of 
Exchange 140, 

Inan Agreement for Joan con- 
sidered as the essence of the Con- 
tract see Agreement 32,40. 

Title. 1287; see Act IX of 1872 s. 
108. 10; Kobala 554; Mortgage 


705, 742, 785, 797 ; Morigagee in 


possession 937 ; ‘Sele 121 

dor and Purchaser 1308. 
Conveyed by Vendor to. 

dee see Vendor and Purchaser1314 
Defect of see ‘Vendor and Puar- 

ehaser 
Doubtful see Guavantes 474. 
Equitable see Delivery 441. 
Omission telinake: proper — 

uiry into see Purchaser 1138:. 


Treasurer see Surety 1277. 


Transaction, Ultra vires see Company 


228, 


Transfer see penpeny 202 ; Cheque 


214; Promissory Note 1118, Sale 
‘1171; Trover 1290. 
Agreement-to 43. 
Agreement not to see Hy- 
pothecation-bond 484. 

—— Blank see Sharer 1247. 
Constructive see Conveyance377 
.Frandulent 1289. | 
Neglect to register secSale1233 

Of Rights see Mortgagor 978. 


Trees, Contraet to plant. 


Trespass see Master and Servant 613. 


Trover 1290. 
Trust 1294,1295; see Benami 18, 


_Castuique sea Benami 68 ; Sale 


Charitable sce [Purchaser 1143, 
Resulting see Benami 73,94. 
1296; see Fraud 467. 
Trustee, see oe 39; Mort- 
goge 785; Purchase 1128; Re- 
demption 1161; Sale 1177. 
Assignment By Debtor of Pro- 
perty to see Assignment 47. 
Shareholders : seg Purchage1126 
. U. 
Uncertainty see Agreement 27. 
Advantage see Vakeel and 
Client 220; 
Undue Influence see ‘Agreement 33 ; 
-. Champerty 206, 209; Oonsidera- 
tion 258, 


Title ‘Lo.Lend between high:and low Unregistered Doeument:670. 


xXXVUI 


Unseaworthiness sce Shipping 1248, Wages, Forfeiture of 1317. 
Use see Damages 895. Master’sLien for see Bond-bot- 
And Occupation tomry 175, 177. . ' 
Of Way see Solehnamah 1258. Cf dismissed Servant 1318, 
Usage, Mercantile 1297; see Bill of —-——- Of Employe 1319. 


Exchange 125, Bill of Lading 152; Of Master of Ship 1820, | 
Contract 359; Interest 505. Wagering Contract 654-362, 
Usufruct instead of Interest see Waiver sce Mortgage 625, 730, 814; 
Mortgage 853. Mortgage-debt 867; Mortgagee926 
Usnufractuary Mortgage 8382-8638. Warranty 1321. . : 
Usury Law 1298; see Mortgage 860. Breach of 1822, 1823 ; see Da- 
Vv. mages 420. 
Vacating Office see Agreement 42. | Of Seaworthiness see Shipping 
Vakalatnama see Vakeeland Client 1249. 
217. Waste see Champerty 210. 

Vakeel see Client and Vakeel 217 ; Way, Use of see Solehnamah 1253, 
Power of Attorney 1047. Weak-man, Deed of see Deed 439. 
—— Acting under Engagement see Weight Contentsand\ =. .nkrown 

Client and Vakeel 219. - see Billof Lading - 
—— Admission by see Client and Widow, Hindu see”... uperty 210; 


Vakeel 218, Mooktearnamah 61%. 
Authority of—to bind his Wife see Mortgage 659, 660; Par- 


Client see Client and Vakeel 217, chaser 1184; Sale 1181. 
Remuneration of see Client ~~ Benami Purchase for see Be- 


and Vakeel 219,220. namee 97, 
Variance 1302. aad Will, Hindu see Mortgage 654. 
Variation in time for Delivery see Winding up 1324;seeCompromise235. 
Delivery 440. oman, Hindu, Assignment by— 
Vendor ses Liability 574 ; Non-deli- without Consideration and without 
very 1002. proper advice see Assignment 49. 
—— Vendor and Purchaser 1808 ; ~~ ahomedan see Benamee 88,101 


see Damages 415,416; Frand 456; Words “Ready to Receive Cargo” 
Re-purchase 1168 ; Sale 1214, see Shipping Order 1251. 
Vendor and Vendee see Notes 1007 ; Writing, Merger of Verbal Agree- 
Stoppage 1257. ment in Subsequent see Mortgage 
—= Freud of see Conveyance 884. 692. 
——- Lien of—for unpaid Purchase- Written Agreement see Sale 1171. 
money 587. Written Contract 363,364; see Ao- 
—— Not in possession sce Sale 1188 count 7; Custom 390. 
Seq Unpaid, Rights of see Contract Written Statement see Promissory 
88, | 


pd 1115. . 
Verbal Agreement 44. rongful dismissal, Remedy for see 
Verbal Contract see Deposit 447. Master and Servant 614,615. 


Verification see Sale 11785. 


Voluntary Assignment see Deposit445 Year of Grace ses Mortgage 726; 
Voluntary Settlement or Gift see Mortgagor 998. : 
Conveyance 371, : g 


Volunteer 1816. Zemindary-Daks, Maintenance of 


W. see Contract 268. 
Wages see Contract 812. Zuri-peshgee see Mortgage 852,858, 


A 


GENERAL DIGEST 


OF THE — 


CIVIL RULINGS AND DECISIONS OF HER MAJESTYS 
PRIVY COUNCIL AND OF THE HIGH COURTS. © 
IN INDIA. = 


LAW OF CONTRACT. 
A. 


ACQUIESCENCE. 


1. Before a man can be held to have given by his conduct an implied 
assent to a transaction, especially ono which operates as a conveyance of 
a valuable estate, it must be shown that he was fully aware of what the 
transaction was, and what effect it would have upon his interests at 
' the time he so conducted himself as to indicate assent. 22 W. 2. 341. 


ACCOUNT. 


2. A member of an ordinary partnership dissoluble at will. cannot, eX- 
cept under special circumstances, seck an account without praying « dis- 
solution. 2M. H.R. 28. ~ 


8. Where adefendant refused to render accounts, and there was 
evidence of spoliation of the Banking Books, the Court charged him with 
the principal sum for which he was accountable, with interest at 12 per 
cent. per mensem in licu of the profits he fuiled to account for. 10M. 
J. A. 491, | 


ACCOUNT (Adjustment of). 


4. An adjustment of accounts may be proved by oral evidence. 1M. 
H. R. 183. | 


ACCOUNT (Settled). 


5. Principles which regulate a Court of Equity in opening stated and 
settled accounts, as | | 


act rx or 1872 ss. 1 AND 87. P, IV. 


Accounts of long standing and grent complication of a mercantile firm 
at Caloutta one of the partners of whom afterwards acted ne agent in 
England,involving charges for aggney and partvership transactions, were 
mutually agreed to be investigated and closed. After long negotiations 
and discussion respecting some of the charges, an agreement was come to, 
the parties agreving to strike the general balance at 8 given sum, reserv- 
ing one #tém.of the atcount, amounting td 9 ¢ohsidyrable sum, for 
future investigation. This reserved item was subsequently settled by 
the acceptance of a Bill of exchange fora lessor amount, as such re- 
served item, if opened, would have disarranged the settled general ao- 
count. . ‘The Bill of exchange was dishonoured, and an action brought 


. to recover the amount. -A Dill was then filed for an injunction, for the 


cancelment of the Bill of exchange, and that the accounts so settled 
might be opencd. The Supreme Court at Calcuttn held, that the re- 
served item being left open, was evidence that the account was not 
finally closed, aud decreed the accounts to be opened, referring the cause 
to the Master. 

Upon appeal, held by the Judicial Committee (reversing such decree 
and dismissing the bill, with costs) that the transaction amounted to an 
adjustinent of the general accounts between the parties, subject to the 
reserved item which was ultimately settled, and that the accounts so 
settled and closed could uot, in the abseuce of fraud, be re-opened. 5 
M. I. A. 372, 


6. Where two purties having dealings think it necessary to inspect 
the state of accunnts between them, and the debtor inspects the books 
of the creditor and signs them in acknowledgment of what is due from 
him, he may be sued on such settlement of acvoant without a bond exe- 
cuted onstamp paper, 19 W. R. 246, : 


ACCOYNT (Stated), 


‘9, An entry. of an account stated, made by a debtor in his creditor’s 
books, is not a contract in writing within the meaning of Act TX of 1871 


sgetion 21. 10 B. H. R. 3:5, 
AQT XIV OF 1840, 


8. Act XIV of 1840 does not apply to contracts between Hindus. 1 
M. H. R. 9, ‘ 


AOT IX OF 1872 SS. 1 & 27. 


9. The Statute 21 Geo. III,c 70, which applied to the Supreme 
Court, and guve to Hindus the right to have matters of contract decided 
by their own laws, became, if its provisions apply to the High Court, 
part of the law of that Court not by virtue of the Statute itself, but by 
ee of the Charter, which was subject to alteration by the Governor 


General in Couneil ; and having ceased to have any operation as an Act, 


it' was unnecessary to repeul it expressly by the Contract Act (IX of 
1872 ). . - 
That Act ig applicable to Hindus residing in Calcutta; therefore, 


“whore the plaintiff (a Hindu ) ngreed with the defendants, also Hindus, 


ADVOCRTS’ A8D OLIEXTS, > 


that fe world ceasé ‘ta: carry on his busines in dcértain: Wécality in 
Calcutta, in consideration of recewing from ther a apecified dam, it was 
held in a suit to'enfore the contract that such an agreement. was void 
under section 27 of the Contract Act. The words “ not consistent with 
the provisions of this Act ” in section I of the Contract. Act apply to 
“any Br) Pi custom of trude ”’ or any incident of anyjcontract ’’. 

' 14BL. R, 76, 


ACT IX OF 1972 8. 108. 


10, The possession which is meant by the first part of Exception I 
section 108 of the Indian Contract Act, 1872, is a possession which i# 
unqualified and not to be restricted otherwise than by the owner giving 
instructions to the person who has it. ; 


It is the kind of possession which a factor or agent has, where the 
owner of the yoods, although he has parted with the possession, may 
give instructions to the person in possession what toda with the goods. 
It is such possession as an owner has; and in such a case the person sel- 
‘Jing conitrsry to his instructions, gives a title to a buyer acting in 
good faith. The Exception does not apply where there is » qualified pos- 
session, such as a hirer of goods has, or where the possession is for s spe- 
cific purpose, in which case the owner has no right to give instructiona, 
20 W. RR. 407. 


ACT (Disputing Validity of One's own). 


11. Anact done by a party with the view of defeating a claim made 
aguinst him does not extop him trom disputing afterwards the validity 
of that act, 24W. KR. 392. 


ACTS (Of Government Officials). 


12. Where, by a dectee of the Special Commissioner’s Conrt, esta- 
blished under Act [X of 1°95), 2 decree was made directing property. to 
be made over to a claimant, the proceedings of officials making over that 
property were, when fullowed by a suit xaninst Government to obtain 
possession of a portion of that property, in which suit the Government 
raised no question as to the property of the decree, or of the making 
over ofthe bulk of the property under if; Held, to bind the Government 
as to the right of the decrve-holder to the property. 5 B. L. R. P. C, 312. 


ADVOCATE AND CLIENT. 


13. A barrister enrolled asan Advocate of the High Court is incapa- 
cituted from inaking 1 contract of hiring as un Advocute, and cannot main- 
tain a suit for the recovery of his fees. 3 N. W. P. 83. 


14, Taking,it that the rule of Eaglish law, that the relation of Comn- 
sel or Advocate and Client creates the mutunl incupacity to make a bind, 
ing contract of hiring and service either express or imnlied, guvurns the 
relations of Advocate and Cliant generally in this country, there mast 
be the relation of Advocate and Client to give rise to the incapucity, 
the incapacity ts strigHly confined to contracts relating to Service as 
Advocate in litigation aud matters ancillary tu sach service. 


4. . |, SGRERNINT. = P. IV. 


| ‘Fie dépree'of Barvister-is but one of the qualifications for’ admission 
sad enrolment as an Advocate of the High Court.. : 

‘Wiiere the defendant, a Barrister who was not admitted an Advocate 
of the High Court, ot specially authorised to plead in the Session Court, 
natapted ‘a valtulutnamah from the plaintiff to defend him upon a charge 
pending -in the Session Court, and the defendant failed to appear on the 
day to which the trial of the plaintiff was adjourned, and the plaintiff 
sned the defendant to recover the amount of tho -fee paid :—-Held that 
the suit was maintainable. 4M. H. ht. 244, 


j yee 
AGENT * (Gratuitous). 


»' 18. A gratnitons agent is Hablo for any loss sustained by his princi- 
pal through the gross negligence of the agent. What is gross negli- 
'wence is a question on thefacts of each particular case. 2 M. H. 


R, 449, 
\GENT (Mercantile ), 


(16. A special authority is required to empower a mercantile agent to 
draw or endorse bills and notes, but the authority may be implied from 
circumstances. 7 M. li. R. 309, 


AGENT (Of Government). 


17. An agent on the part of Government {an Officer of the Public 
Works Department as in this cnse) cannot bind the Government 
with a dontract mude by him in excess of his authority. Nor can any 
payment made by the Officer who has so exceeded his authority in ma- 
king the contract, make that contract binding, 17 W. R, 498, 


AGENT (OfInsolvent Dobtor’s Estate). 


18, Asuit for recovery of moncys dune byanagent of the Official 
Assignee of an Insolvent Debtor’s Estate, ond for delivery of certain 
papers and documents belonging to such Insolvent Kxtate, will lie 
-agninst the legal representative of such agent after his decease, avd 
the right of action will not expire on his death, 2 .N. W. P. 103. 


* 19. Agents who have collected money on account of an Insolvent 
Estate are severally bound to prove to the assignee or his representa- 
tive that the expenditure of the several nmouuts charged in their ac- 
counts has been actually and proporly made, and the onus proband: rests 
on such agents. 

It is incumbent on such agents to offer proof in support of all the 
items in their accounts which are impugned, and the property, or the 
actual expenditure, of such items should form the subject matter of issues 

- properly framed. 2 N. W.P. 104. - 


AGREEMENT. 


29, Ifa plaintiff sues upon an tkrar, he is not entitled to a 
‘decree contrary to its terms. Thus, if the tkrar makes ench of se- 


Sec Principal and Agent. 


AGHERMENT; «- & 


veral shares severally liible, all the co-sharers cannot be, made jointly 
iabla 7 W.R. 157, RH ; a 


21, An ikrarnamah executed between plaintiffs and defendants, by 
which plaintiffs undertook to satisfy any claims to mesne profits that 
might be advanced by the parties dispussesed was held to be no pro- 
tection to defendants in the case of parties dispossessed by plaintiffs. 
17 W. R, 229. , 


22. When an agreement provides that anactis tobe done by one 
of the parties within a limited time, and the party fails to per- 
form the act within such time, if the other party elects, notwithstanding, 
to take the benefit of the contract, the latter must perform his part 
of it; and though exact and literal performance of the original stipu- 
lation has become impossible, the terms of the contract must be care 
ried out as ucarly as possible. 13 W. KR. 360. 


23, An agreement centered into by two brothers, who never were 
constituted by Hindu law members of an undivided family, provided 
for the mode in which self-acquired property toa moiety of which 
they were each entitled should be managed during their lives, for the 
- right of survivorship, and for its descent upon the death of the survi- 
vor. One clause of the agreement, literally translated, was in thexe 
words :—* To the married wives of both of us if there is not male off- 
spring in the event of there being sons not born in wedlock must 
devide into equal shares for their own benefit”. Upon the construc- 
tion of this clausc, held that the estate was to be cqually divided 
amongst the wives aud the sons born in concubinage. 2 M. H. 
. 369, 


24. Where there was a written agreemont between the Ist defen- 
dant’s father and the Collector, in which the first defendant’s father 
undertook to pay a certain rent “ for ever, ’? but these general words 
were quilified by the wofds that he is to pay the rent “1s long as the 
village remains in his possession,’? and the document did not contain 
any express agreemont or undertaking on the part of the Collector :— 
Held, that the enjoyment of the land by the first defendant’s father at 
a certain rent for as long as he retained possession of it was ample con- 
sideration and motive for his agreement to pay the rent, and that it was 
not necessary, in order to prevent the consideration and motive for his 
agreement from being wholly defeated, to imply on the part of the 
Collector an agreement that he should hold the land for ever at that rent 

: 3M. H.R. 106. 


25. Where the proprietors of a mehal had agreed with an ijaradar, 
that, in the event of their granting a putnee to any body, he should have 
the refusal, and notwithstauding their agreement gave a putnee to an- 
other ijaradar: Held, that the latter having been no purty to the sti- 
‘pulation, was not bound thereby, and that ‘the putnee granted to him 
‘cinnot be set aside. 10 W. R. 254. =e 


26. Where a document, although blank when signed and put into the 
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hands 4§ onecf tertam parties, is afterwards filled'up: by the cénsent of - 
those parties with words which have already been agreed upon by them 

and, have.in consequence of such consent been already drafted, the 
‘wignature to the fair copy, althongh written before the words were filled 
in, is just as binding as if it was attached to the document after the words 
had been written down init. 11 W. R. 217. 


27. Plaintiff, who was a broker, agreed to give np an admitted claim 
_ to brokerage on 2,900 Corahs previously disposed of, in- consideration of 
defenjlant, who was a commission agent for different kinds’ of goods, 
employing him to sell a like quantity of other Corahs and all his other 
' goods for the future, employing plaintiff alone as his broker for the sile 
of his goods. It was also agreed that if defendant did not sell the second 
batch of Corahs through plaintiff, the brokerage on the whole would be 

' paynble by defendant. 


Held that the agreement was not void oither as being in restraint of 
trade or for tincertuinty. 23 W, K. 146. 


28. Where the plaintiff, a native artist, agreed to supply and the 
defendants agreed to purchase picturesas ordered from time to time, 
subject to the approval of each picture by the defendants, the prices to 
be fixed on delivery and acceptance :—Held that a distinet contract 
beeome complete in respect of the pictures as they were from time. to 
time delivered and approved of, at the price then fixed, and that the 

,case came within clause 9 of section 1 of the Limitation Act XTV of 


1859, and not within clause 8 nur clause 2 uf the same section. 2 
: M, H. R. 6, 


29. Certain property was handed over by a judgment-debtor to the 
decree-holder for the. purpose of satisfying the decree, and an arrange- 
ment was between them ander which it was stipulated that if, within » 
given interval, there should hereafter be found to be a defect im the 
title of the judgment-debtor, and the decree-holder should be dispossess- 
ed, then, whatever the unrealized portion of the amount of the decree, 
the decree-holder should be at liberty to realize it by execution of the 
decree. Held, that the reasonable construction to be put upon this agree- 

~ ment was that, if there appeared to be a defect of title to any protion of 
the property handed over, and the decree-holder shonld be dispossessed 
of it by reason of such defect, then the transaction. was to be put an end 
tu, aud he was torevert to his original right. 18 W.R. 497. 


30. In one character the defendants claimed the whole 16 annas of 
certain churs as former proprietors ; in another, as arrears of a small 
share of another hostile estate. In tha former character they entered 
intoan agreement with the plaintiff that, if he, at his own expense and 
trouble, obtained a settlement of the churs for them, they would assign, . 
a 4 annas share of them to him, 

After some time the Revenue Anthorities finally decided ngainst the 
defendant’s claim iin the former character, but made a settlement with 
them in the latter capacity. Plaintiff now snes for his share 
under the agveement.: Held tluit as the basis of that agreement was the 
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establishment of the. firet right, and as thet-right had ‘failed, the plaintiff 
was not entitled to take from the defendants any thing ef thas which 
they: held. in vintne of their: secoud right. 6 W. B.:166,....: 1. 


31. Plaintiff’s father and defendent entered info an ‘agreement in 
1850, by which the former delivered over certain lands to the ‘latter in 
consideration of his promises to perform certain services, Plaintiff 
brought this suit for restoration of the land, alleging that.defendant. had 
failed to perform the services. Defendant denied failure to, perform and 
pleaded that the contract was not revocable: Held in Special. Aappent, 
reversing the decisions of the, Lower Courts, that the. question was 
whether there wasin this case the offer of one performance for .the 
other, and whether tke continuous performance of the services on the 
one side was the pre-supposition of the continuaus existence of the gift 
on the other, or whether there was a mere gift with acharge upon it, 
the primary intent being to give. That this was n question of construc- 
tion, and that, in the present case, taking the agreement and counter- 
part together, there was clearly » covenant for the hereditary enjoyment 
of the land, to be exchanged for au hereditary performance of the ser- 
vices. 7M. H.R. 167, 


$2. K. being in urgent want of money entered into an agreement in 
writing with N., acting as the agent of F.. for an advance of Its. 19,000. 
The agreement recited that N had undortaken to procure this amount 
from F., ou his return, he bemg then absent from the place where the 
agreement was executed, and K. promised, in consideration of the loan, 
to grant N. a lease of his Zemindary, and it was provided that K. should 
on F.’s arrival, execute a regular deed. N. could only accommodate K. 
with a part of the proposed loan, and as the matter was urgent, and F.’s 
return was expected to be within a few days, it was verbally agreed, that 
the remaining portion of the loan should be advanced within eight days. 
F. did not return till 19 days after, when he was willing to muke the 
advance requirec ; but in the interim, and after 15 days from the date 
of the agreement, K., from pressure for money had been obliged to get 
the advance from another party, and had, thereupon, granted him a 
lease of his Zemindary. N. then brought a suit for specific performance 
of the agreement. He afterwards died, when his heir assigned N.’s 
interest under the agreement to F., who thereupon brought an action 
against K.for breach of contract. The Civil Court awarded damages 
for the breach, but, upou appeal, the Sudder Court dismissed the suit, 
on the ground that the assignment by N.’s heir to F. was void four 
champerty. 

Held : thatas N. was only the agent of F., the party really interested 
in the performance of the agreement, the assignment by his heir of his 
interest under the agreement, for the purpose of enxbling F. to bring 
the suit, was not champerty or maintenance, as it was wholly 
unnecessary, as F'. was suing in respect of his own interest for a breach 
of contract. 


.- Held further, that as the agreement to grant the lease was incomplete 
in itself, and. conditivzal ypon the advance by F. within’8 days, a delay 
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of 19 days in the circumstances of the want of money by K fo meet his 
proxsing demands, was an ‘anreasormble delny, which defeated ‘the object 
of the loan, . nnd avoided the agreement to grant the lease, SM. I A. 
170, 171;3 W.R. PC. 33. 

AGRHEMENT (Tilegal). 

83, The plainté, under threat of a criminal prosecution, for the offence 
of criminal trespass, executed an agreement in writing which conferred 
certain rights on the defendant. There was no foundation for the 
charge made by the defendant. In a suit to set aside the agreement. 
a — the plaintiff was eutitled to maintain the suit. 7 M. H. 
2. 378. | : 


AGREEMENT (Social). 


34, An agroement to remain for ever in a particular community 
cannot be enforced by.a suit in Court. 10 W. R. 349. 


35. Anagreoment between members of difforent somajes to have so- 
cin] intercourse with each other and to inter-marry, is not opposed to 
public policy, but rather in accordance therewith. 22 W. R. 517. 


AGREEMENT (To avoid Litigation ). 


36. A mutual agreement to avoid further litigation is not an agree- 
ment void of consideration. 5B. H.R. A. J, 75, | 


AGREEMENT (To Compromise), 


37. Whcre a contract for sowing indigo was entered into, and ad- 
vances made in part performance of an agreement of compromise bet- 
ween the parties to a suit for enhancement of rent :—Held that the 
non-completion of the agreement of compromise did not exonerate the 
defendant from performing his part of the contract for sowing iudigo. 
10 W. R. 420. : 


38. By deeds of farigh-kutti ( release ) and shrar-nama ( ucknowledg- 
ment ) entered into by parties to a suit then pending, a compromise was 
agreed upon in consideration of Rs. 2,000, to be paid by the defendants 
to the plaintiff, the plaintiff undertaking to execute and deliver in to the 
the Court, adced of ruzi-name.; which the plaintiff afterwards refused to 
execute: Held by the Judicial Committee of the Privy Council, affirm- 
ing the Sudder Court’s decree, that the deeds of fariyh-kutti and 
tkrar-nama constituted a binding obligation on the plaintiff, and that he 
could not avoid the compromise, by refusing to execite and enter up the 
razi-namda. 


The plaintiff instituted the suit, in forma pauperts, and by the terms of 
the deed of compromise, the defendants undertook to pay the costs, 
upon his entering up the razi-nama. The Courts in. India sustained the 
compromise, and decreed the plaintiff to pay, out of the consideration- 
money to be received by him, the costs incurted subsequent to the deeds 
of compromise. Such decree affirmed on appeal. 4M. I. A. 114, 


AGREEMENT (TO COMPROMISE). 9 


39. A.sued B.,a debtor of his intestate, upon a bound debt, and 
olitained a decree against him for the amount. B. appealed from this 
decree to the Sudder Court. By a deed of arrangement entered into by 
A. and C., after the commencement of the suit, C. became entitled to a 
six-anna share of the debt. Pending the appeal to the Sudder Court, A. 
entered into a compromise with B., postponing the payment of the 
amonnt recovered by the decree, for three years, and foregoing altogether 
interest upon the principal. This was done without the privity or con- 
sent of C. B. failed to pay the amount within the stipulated time, and 
proceedings were taken by A. against him, but he had not realized the 
amount of the decree. Ina suit by C. against A. to make him charge- 
able for the six-anna share in the decree, the Sudder Court held that A. 
was chargeable tu C. for such share, with interest. 


Upon appeal, such decree reversed ; the Judicial Committee holding 
that A. must be treated as a trustee for C., andthat in the absence of 
fraud upon the cestus que trust in executing the compromise, or that 
it was not beneficial for all parties, he was responsible only to C. for 
such amount of the debt as hud been recovered, or without his wilful de- 
fault might have been recovered. 4M. I. A. 452. 


49. Pending the execution of decrecs in suits between A, lessee 
and B, under-lessee, for tho balance of rent, C purchased B’s interest 
in the under-lease. For the protection of the property suits were then 
brought by C ngainst A. An JIkrarnamah, or agreement, was afterwards 
entered into by A and C, to put an end to the litigation, This agrec- 
ment recited that C, was indebted to A in acertain sum which C agreed 
to pay, upon a remission by A, of part of his claim, by two instalmonts 
at specified dates ; and the agreement then provided that, if default was 
mado by Cin paying the instalments then that the remitted money 
was to be held due to A. by C, and secured upon certain property com- 
prised in the underlease, as well as by making C himself linble. No 
place was specified, nor was there any custom established by the evi- 
denco, where the money was to be paid. The instalments were paid, 
but not until some time after the days specified in the agreement. 
The money had been tendered to A’s mookhtar, but refused by him 
from the fact of A, being absent, and also on the gronnd that interest 

2s not tendered. A afterwards brought an action against B and C to 
recover the sum remitted by the Z/rarnamah, on the ground that. by the 
conditions of that agreement, the instalments should have been punctu- 
ally paid upon the specified days, which had not been done, nor had any 
legal tender been mado. Held by the Judicial Committee (affirming the 
decree of the Sudder Dewany Adawlut), (1) that although A had agreed 
to remit part of his demand on condition of receiving payment on spe- 
cified days, or in default that the remitted sum was to be paid, yet that 
there was nothing in the agreement which made the payment of the 
instalments on the days fixed the essence of the contract, and that the 
Judicial Committee would not apply the technicalities of the Mnglish 
law with respect to breach of contracts to such an agreement, (2) that 
the penalty could not be enfurced,.as there was.a bona file enden- 
vour to pay the money on the specified days, and (3) that the ugree- 
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ment wns substantially performed by the payments, and that a strict 
legal tender wag not necessary. 8 M. I. A. 239, 240; 2 W. R.'P. 


AGRENHMENT (To execute Conveyance). 


41. Where a party borrowing money gave the lender an thrar agree- 
ing to execute a conveyance of certain landed property: Held that the 
instrument was in substance an agreement the registration of which was 
optional, and which might be given in evidence in # suit fur specific per- 
formance of the agreement to execute the conveyance fur which it stipu- 
lates. 15 W. R. 355. 


AGREEMENT (To officiate as Patil). 


42, An agreement between two members of a patil family that they 
are to officiate in turns is not illegal as being opposed to public policy. 
The Court will not however compel the actual patil to vacate office un- 
der such an agreement as long as his appointment under Act XI of 1843 
is unrevoked. 6 B. H. R.A. J. 248. 


AGREEMENT (To Transfer). 


43, Whereit was agreed between A and B that in consideration of 
certain proceedings to be instituted jointly by A and B. and payments 
to be made by B. for the recovery of certain property claimed by A, 
against C, A. would make over the half of the property recovered to B; 
but A, contrary to the terms of the agreement, without the consent of B, 
compromised his claim with ©, and obtained possession,—Held, the agrce- 
ment did not operute asa transfer of the property to B, she could not 
sue to eject A. 


Semble.—B’s proper remedy was a suit for specific performance or for 
damages for breach of the contract, to support which it would have been 
necessury to allege performance of her part of the contract, or at least 
readiness and willingness to perform, but prevention by A. 153. L. R. 
P. C, 36. 


AGRBEMENT (Verbal). 


44. When a plaintiff attempts to enforce as a contract of loan bind- 
ing upon the defendant immediately upon its execution an instrument 
which he verbally agrced at the time should not so operate, and for 
which the defendant received no consideration, the latter may give evi- 


dence of the verbal agreement. 1M. H. R. 457. 
ASSIGNER, 


An assignee af property is not eutitled to recover against his ase 
siguor onthe footing of a champertous contract. 22 W. R. *°~ 


46. An assignee of property whose assignor was not in possession 
when the assignment was made, can only recover even from the hands 
of third persons, upon showing that he would havea right to enforce 
specific performance of his contract aguinst his assignor if the pruperty 
were comes buck to the hands of the assiguor, 22 W. R. 539. 
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ASSIGNMENT [By Dobtor of Property to Truatees] 


47, A bona file assignment by a debtor ot his 6htire property to 
trnstees for the benefit of his creditors divests him of any interest which 
can be the subject of attachment subsequently issued in execution of 
a decree against such debtor, until the trusts of the deed of assignment 


have been carried out. 1 B. H.R. 233, 
ASSIGNMENT (By Debtor in favour of one Creditor over others). 


48. Itis not illegal foradebtor to execute a security, or make an 
assignment in favour of one creditor over others. The provisions of the 
bankrupt laws, made to promote the equal distribution of the trader’s 
assets among all his creditors, are not in force in these provinces. 1 N. 


W. R. 
ASSIGNMENT (By Hindu woman without Consideration). 


49, A Hindu woman signed a deed giving away. her whole property 
which was considerable. There was no consideration fur the deed, and 
it, was executed by the woman when surrounded by the friends of the 
person in whose favour the gift was made, and withont her having any 
proper or independent advice. She subsequently refused tu carry out 
her gift. The Court declined to enforce the deed, and set it aside as 
improperly obtained. 5 W. R. 226. 

ASSIGNMENT ( Of Contract ). 

59, According to Hindu law not only is the beneficial interest in the 
subject matter of the contract but the contract itself is assignable. 

The assignee therefore may sue in his or her own mune. This doctrine 
is applicable to suits brought in the Madras Small Cause Court. 4 
M. H. RR. 176. 


ASSIGNMENT ( Of Debt ). 


SI. Defendant assigned a debt due to him by certain parties, to plain- 
tiff.’ Plaintiff accepted the assignment and gave defendant a release 
fromthe amount of the debt assigned tohim: Held that. plaintiff the 
assignee could have no action against defendant the assignor, 5 W. 


R. 171. 
ASSIGNMENT [ Of Equity of Redemption ]. 


62. The question whether an assignment of an equity of redemption 
admitted by the assignor, was made for a valuable consideration or not, 
Is no material in determining the rights of the assignee against a party 
who holds adversely to the assignor. 10 B. H. R. 491. | 


ASSIGNMENT ( Of Indigo Factory). 


53. A., by deed duly registered, assigned his interest in an Indigo 
Factory to B. In the deed was a recital that it had been agreed that B. 
should take over the dene pownda account of the Factory as the same 
stood on the 37th September 1655, C. sued A. and B. jointly to recover 
reut in respect of lauds which had been occupied under a lease from 
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which was due on the 30th September 1853. B. raised the defence that 
the debt was not included in a schedule dated the 30th Sep- 
tember 1°56 signed by A., and which he alleged had been fumish- 
ed to him by A. as containing a list of the liabilities of the 

- Factory. Held, if os trader or other person in this country as- 
signs his stock-in-trade and effects to another, and such other person 
enters intoa contract with the first to pay the debts of the concern, or 
ncertain portion of such debts, the contract and: assignment create a 
Jinbility to the creditors in whose favor such contract is made, which 
they may enforce by suit ; nor is the creditor bound to elect between his 
original debtor and tho assignee, but he may join them as co-defendants 
hi the same suit. 


Held also por Veneock C. J., and Norman and Kemp J. J... ( dissen- 
tientibaus Steer and Seton Karr, J. J.,} the case must pe remanded to 
the lower Court to try what was the agreement between A. and B., as 
to B. taking over the dena powna necount of the factory, whether the 
oe Wis anessential part of the contract or not. B. L. K.S. V. 
Yb. of, 


ASSIGN MENT (Of Common Monoy-Bond ). 


54. The obligor’s consent is not necessary to the assignment of a 
common money-bond, 1 M. IL. BR. 139, 


53. The obligee of acommoan money-bond of which a bona fule valid 
assienment has been made, is not liable to be made a defendant in a suit 
by his assignee to enforce payment of the bond and to a decree agaiust 


himse'f joiutly with the obligor. | 1 M. H. BR. 140. 
ASSIGNMENT ( Of Rent ). 


56. The defendant, in satisfaction of his debt, gave the plaintiff bills 
on his ryots in the nature of assignment of the rentsdne by them to him, 
and the ryots accepted the bills. Held that, on the failure of the ryots 
to pry, the plaintiff was bound to give the defendant notice of such non- 
payment within a reasonable time, instend of bringing Ins suit IL years 
after the money was borrowed, andeight years after the acceptors of the 
bills fuiled to pay. 5 W. RR. 231, 


67. The obligee of a bond for Rs. 7,000 gave the obligor an assign- 
ment of Rs. 5, 3190n account of rent due to the latter by the former, 
and the question in Special Appeal being whether the item of Rs, 450 
paid on account of Government revenne had bean twice credited as al- 
leged by the obligor ( appellant ), the Court held that it had only once 
been credited. 


The respondent on crosssappeal claimed intrest on the Rs. 350 for 6 
years and 8 months at 12 percent per annum, on the strength ofa stipula- 
tion in the bond that, from a certain date, interest should accrue on the 
principal ; but the Court dis-allowed the claim, on the ground that pay- 
nent of intereston the ifem paid as Government revenue was neither 
expressly stipulated nor contemplated by the parties, und because it was 
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‘open to the respondent to take mensures to realize the anm so paid in- 
stead of letting it lie over and double itself by interest. 17 W. K. 71. 


A lent money to B. on bonds, payment of which was secured by 
assignment of the rents of B’s estate. A mstead of liquidating the bonds 
from the collections of the estate assigned, brought « suit on the bonds 
and obtained adecree. B now snes fora refund of the-collections made 
and not appropriated to the payment of the bonds. Held that sucha 
suit was nut one for rent, aud must be tried inthe Civil Court. 8 W. 

. 128, 


ASSIGNMENT ( Of Salary ). 


59. An assignment by « Puisne Judge of the Supreme Court at Afa- 
draa, of the sum “ equal to the amount of 8ix months salary,’’ direeted 
by tho 6 Geo. [V.c. &5, to be pid to the “legal personal represen- 
tatives’? of such Judge, in case he shall dic, in and after six months’ 
possession ot office, is a valid assigninent, being a vested contingent 
interest in such Judge: and not being payable during the lifetime of 
the Judge, is notan assigument of salary, within the d5and 6 Edw. IIT., 
ce. 16, and 49 Geo. III.,¢. 126, and, therefore, contrary to public policy. 
3M. 1A. 435, 


ATTORNEY AND CLIENT. 


69. D, an attorney, who had a lien against C for costs on the title 
deeds of certain property belonging to C, for whom he had been acting 
in negociations for the sale of the property, delivered the deeds at the 
request of C to M, who was acting as attorney for J, an intending pur- 
chaser M, on obtaining the deeds, signed areceipt for them, by which 
he undertook to “ return them on demand without claiming any lien for 
costs or otherwise.”? D. subsequently ceased to act for © in the mutter 
of the sale of the property, of which J became the purchaser. The title 
deeds remained with M. [eld that D was entitled to have re-delivery 
of the deeds to him from M, even independently of the express contract 
¢o return them. He did not give up possession of them to C by deli- 
vering them to M, though that was done at C’s request. 15 B. L. R. 


App. 
bL. 


BAILEE [For Hire}. 


61. Goods conveyed by the Government bullock-trnin are not en; 
trusted to the Post Office for conveyauce within the meaning of Act XIV 
of 1866, 

In respect of the Government bullock-train, Government must be re- 
garded asan orlinary bailee for hive, and not as a common. carrier 


As such bailee, apart from any special condition limiting its liability, 
it is bound to take ordinary care of goods entrusted to it for conveyance, 
and if goods are stolen through the negligence of its servants, it is hable 
to make good the loss to the consignor. 
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“But it may, ns may any other bailee for hire, limit its liability by 
conditions, provided those conditions are not repuguant to public po- 
licy or positive law. 

A condition that it will not be responsible for loss nccasined by the 
negligence of its servants is certainly not repugnant to positive law, 
nor & condition repugnant to public policy. 3N. W. P. 195. 


BAILMENT. 


62. The general principles of the law of bnilment are applicable in 
the Mofnssil, and they are substantially the same as those which prevail 
under English law. 17 W.R. 90. 


‘BANKING, 


63. The law of merchants is not applicable to banking transactions in 
the Mofussil. 13 W. R. 420. 


BANKRUPTCY. 


64. The principle that one creditor shall not take a part of the fund 
which otherwise would have been available for the payment of all the 
creditors, and nt the same time be allowed to come in part pussu with the 
other creditors, for satisfaction out of the remainder of that fund, does 
not apply, where that creditor obtains by his diligence something whieh 
did not, and could not, form a part of that fund. 

The Orphon Chamber of baéavia, being the execntors of a foreign cre- 
ditor inthe island of java, by their agent in Calcutta, proved the 
amount of their whole debt against the estate of A. B., who had been de- 
clared insolvent under the Indian Insolvent Act, [X Geo. IV,c. 73, and 
after making such proof, and receiving the dividends upon the whole 
debt, instituted a suit in the island of java, te recover a plantation or 
estate there, held by one of the insolvents as trustee for the firm of A. 
B., and C. D., in equal shares ; to which suit, the assignees of the msob- 
vent appeared as defendants, but judgment was given in favor of the 
creditor, and for the sale of the estate for his benefit; the proceeds of 
which amounted te three-fifths of his whole debt. ‘The assignees of A. 
B., filed a bill on the equity side of the Supreme Court at Calewtta, 
against the agent of the foreign creditor, resident within the jurisdietion 
praying that the dividends might be refunded, and that the defendants 
might be restrained by injuction from receiving any further dividends, 
until all the other creditors were put on an equal footing with the cre- 
ditor at java, the defendaut demurred, and obtaineand judgment against 
the assignees. Held, on Appeal, by the Judicial Committee, that the estate 
in juve, not passing to the assignees under the assignment, did not form 
any part of the fund that was available for the benefit of the general 
creditors, and that the creditor was therefore not bound to refund the 
dividends, nor ought to be prevented from receiving any future divi- 
dends, provided he did not receive more than 208. in the pound upon 
his whole debt. 

But the bill having stated that the creditor had also instituted proceed- 
ings against certain debtors of the insolvents at Bencoolen: Held that 
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the assignees were entitled, under the prayer for gencral relief, to an 
injuction to stay the receipt of further dividends until the proceedings at 
Beucooleu where abandoned. 2 M. !.A.353. 


C5. Puimer and Co. having borrowed a large sum of the Bank of 
Bengal, deposited Company’s paper with the bank to a greater amonnt 
axa collateral security, accompanied with a written agreement, autho- 
rizing the b ink, in default of repayment of the loan by a given day, ‘‘to sell 
the Company’s paper for the reimbursement of the bank, rendering to 
Palmer and Co. any surplus’’. Before default was made in the re- 

ayment of the loan, Palmer and Co. were declared insolvent, under tho 
Polinn Insolvent Act, [IX Geo. IV, c 73, by the thirty-sixth section of 
which it was declared, that where there hand been mutual credit given by 
the insolvents aud any other person, one debt ordemand might be set off 
against the other; and that all such debts as might be proved under a com- 
mission of bankruptcy in England, might Be proved in the same man- 
ner under the Indian Insolvent Act. At the time of the adjudication 
of insolvency, the bank were also holders of two promissory notes of 
Falmer and Co., which they had discounted for them before the tran- 
saction of the loan,.and the agreement as to the deposit of the Com- 
pany’s paper. ‘The time for repayment of the loan having expired, the 
bank sold the Company’s paper, the proceeds of which, after satisfy- 
ing the principal and interest 'dué on the loan, produced a considerable 
surplus. Jn an action by tlie assignees of Palmer and Co., against 
the bank, to recover the amount of this surplus. Held that the bank 
could not set off the amount of the two promissory notes, and that 
the case did not come within the clause of mutual credit in the Bank- 
rupt Act. 1M. I. A. 87. 


66. Assumpsit by the surviving assignee of a Bankrupt, under an 
English Commission, against a debtor, a native of India, and resident 
within the jurisdiction of the Supreme Court of Calcutta. Plea: That 
the defendant had not undertaken or promised in the manner or form as 
the plaintiff, assignee as aforesaid, had complained against him. Two 
days after issne joined the defendant gave notice that he intended to 
dispute the trading, petitioning creditor’s debt, and bankraptcy. At the 
trial, copies of the proceedings inthe Bankruptcy Court, the Commission, 
Adjudication and Assignment to the plaintiff, and his co-assignee, which 
purported to be certified by the clerk of the Enrolments, and to be under 
the seal of the Court of Bankurptcy in England, pursuant to the 2ud and 
3rd Will. IV., c. 114 8. 9 were given in evidence, but no proof was given 
that these copies were authentic, nor was the seal proved to be that of 
the Court of Bankruptcy in England: A verdict was given for the 
plaintiff, liberty being reserved for the defendant te move for a non- 
suit. A rule nisi was afterwards granted, and after argument made 
absolute, and the verdict sect aside, and judgment of non-suit entered 
for the defendant, on the grounds that there was no evidence of an 
Act of Bankruptcy, of trading subsequent to the passing of the 6th 
Geo. IV c. 16 and that neither that Act, nor the 2nd & 3rd Will. 1V 
c. 114 extended to India:—Held on Appeal affirming the judgmeut 
of the Court below,—~ : i. 
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1. That the plea of non-assnmpsit put the Bankruptcy. and Assign- 


-ment at issne snfliciently without any notice. 


2. That the form of the plea -“ Assignee as aforesaid’? was not an-‘ad- 
mission of. the plaintiff’s title as Assignee of the Bankrupt, but only. 
used .in reference to the description the plaintiff had given of himself 
in the declaration. 

3. That the Statutes Oth Geo. IV c. 16 and the 2nd & 38rd Will. IV 
«, 114 made to facilitate the proof of Bankruptcy and Assignment in 
England, did not extend to the Courts in India, and thatin those Courts 
such evidence of the Bankruptcy must be given, as would have been re- 
quired to prove the fuct if no statutory regulations, had been made. 
2M. I. A. 264. 


BENAMEE. 


67. I£itis once established that a transaction is benamee, the mere 
fact that the deeds and proceedings involved bear the benameedar’s 
name is of no essential weight on the one side or the other of. the ques- 
tion, whois the princrpal ? 21 W. R. 297. 


68. Held, that a benames transaction does not create the relation- 
ship of trustee and cestuique trust between the benameedar and. the real 
principals. It would be dangerous to hold that a benameedar igs.a truss 
tee for the real owner within the meaning of section 2 Act XIV of 1809. 


11 W. Rt. 73. 


G9. Even where the object of a benamee transaction is to obtain a 
shield against a creditor, the parties are not precluded from showing that 
it was not intended that the property should pass by the instrument 
creating the benamee, aud that in truth it still remained with the person 
who professed to purt with it. 21 W. BR. 423. 


70. Followes ruling in (21 W. R. 423), in which it was decided that 
parties are not precluded from showing what is the real nature of a tran- 
saction, although it may have been entered into for the purpose of sctting 
up against creditors an appareut ownership different from the real 
ownership. 23 W. R. 42. 


71, Claim by father against the execution creditors of his son, on the 
ground that his son held the estate benamee for him, dismissed. 


The Courts look with jealousy on benamee transactions, and require 
from the claimant under such title strict proof, and he can only recover 
on the strength of the case he asserts, 13 M.I.A. 395 ; 14 W-R.P.C. 14. 


72. Suit by A, to establish his rightto execute decrees, against B. 
and another, by attachment and sale of lands in possession of C., B.’s 
son, on the ground, that the lands were held by C. benamee, to defeat 
B’s creditors. Evidence was given that C. was the real purchaser of 
the property sought to be attached, and not a benamce holder for B. 
Nothing but hearsay evidence was given by A. that it was o benameo 
trausaction. Hold, by tke Judicial Committee, that although there may be 
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with respect to benamee transactions, circumstances which might 
create stispicion and doubt as to the truth of the case, yet that the 
Appellate Court will not decide upon mere: suspicion, but upon legal 
grounds established by evideuce, and that from the evidence in the suit 
a bona fide purchase by C. was established. 14M. I. A. 234. 


73, 3B, a Mohomedan married woman, but separated from her hus- 
band, contracted an irregular marriage with V, and cohabited with 
him for many years, until ber death. V, during the time he so 
cohabited with B, purchased an estate, which was registered in his name 
as the owner. 

Eleven years after the date of the purchase, Band V. being then 
both deceased,a suitwas brought by the then Shajada Nusheen to 
recover the estate bought by V, on the ground, that it was 
purchased by him benamee with moneys which belonged to the Shajada 
Nusheen or lay owner of an Imambarah, or a Superintendent of Maho- 
medan religious establishment, which he assumed tu be. Held, upon 
the evideuce (1) that it was not a benamee transaction, as the purchuse- 
money was partly V’s, and partly obtained by gifts from B to V, and (2) 
that it was not from the procceds of a misappropriation by her as Trustee 
of the Imambarah, as she was Jay proprietor, and had power of disposi- 
tion, and, therefore, that the doctrine of resulting trusts did not apply. 
14M. I. A. 483. 


BENAMEE [Conveyance }. 


74. Ina suit by an heir to recover property which had been trans- 
ferred by a benamee and fictitious conveyance onthe part of plaintiff’s 
father, where the object was found to have been to defraud creditors, 
Held, that plaintiff could not be permitted to plead the fraud of his father 
from whom he derived his title. 13 W. R. 87. 


75. Where the bona fides of a conveyance is called into question, it is 
not sufficient for the claimant under such conveyance to give formal proof 
of the transactions involved, amounting simply to what might be expect- 
ed if the transfer were benamee. 16 W, R. 211. 


76. The Lower Court found that, notwithstanding an alleged con- 
veyance and mutation of names, the possession remained with the original 
owner of the estate. Held, that, cousidering the conveyance was between 
near relations, this was a finding of the conveyance being a mere benameo 
transaction. LW. R. 217, | 


BENAMEE (Holding Land }. 


77. Although the habit of holding land benamee is prevalent in India, 
such fact does not justify the Court in making every presumption of such 
holding against apparent ownership. 11 M. I. A. 552; 8 W. RB. P.C.3. 


BENAMES (Lease ). 


78. The mere taking a benamee lease, unaccompanied by any other 


eens of suspicion, does not per se constitute fraud. 
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79. Suit. by-Afor-onpaid balance due from B ona-bond. B pileaded 
that he gave A, a lease in C’s name, out-of the proceeds of which lease 
A. wusto pay himself the stipulated instalment according to the bond. 
Held that it was a necessary issue in the case whether the lease in C’s 

was really given for A’s benefit. 2 W. BR. 40. 


80. ‘ Where the ostensible lessees stood in the este of wives to 
the alleged beneficial lessees, and it was improbable that three ladies 
( one of whom was In no way connected with, but was a perfect stranger 
to, the other two ) should enter into a transaction involving the pay- 
ment ofa bonus amounting to Rs. 12,000; and applying the crucial test 
in such cases, viz. the source from which the consideration-money came, 
and finding that the money had not been supplied by the ostensible 
lessees, and looking to the fact that there was no proof beyond the vague 
and unsatisfactory statements of two of the husbands that the ladies 
had any separate funds of their own from which they could have paid 
this large bonus, as well as to the very unsatisfactory explanation given 
by the two husbands for not producing their account-books, which would 
have shown at once how and by whom the consideration-money was 
paid, and to the nature of the dealings withthe property by the three 
husbands. Held that the case was. benames; and that though the 
lessees, had all along received the rent from the ostensible lessees, 
yet when the tenure had passed away by sale in execution of a 
decree to a third party, and the lessor was unable to recover from them 
any longer, he was entitled in equity to claim the rent from the beneficial 
lessees. 18 W. RK. 132. 


‘BENAMEE (Mortgage’. 


81. Ina mortgage deed the mortgagee was described as one “M. J. 
B., otherwise B. K. the wife of M.,’? and it recited, that the considera- 
tion-money was advanced by her M. J.B. was not the wife of M., but 
his concubine. In the absence of satisfactory proof that the money 
advanced was M. J. B’sseparate property, and upon evidence that the 
consideration-money was really advanced by M. Held, ( affirming the 
decrees of the Courts in India ), that the preponderance of the evidence 
was in favour of M., being the person who advanced the money, and that 
the transaction was to be considered as ‘benamee ; or in trust for M. as 
mortgagee. 13 M. I. A. 346: 13 W.R.P.C, 38. 


BEN AMEE ( Obligor ). 


82. Inasnit upon a bond where defendant pleads that the bond, 
though executed in the names of the plaintiff, was really executed in 
favor of a third party, if itis found that plaintiff is not the real holder of 
the bond, the suit must be dismissed. 23 W. R. 446. 


BEN AMEE ( Plea of ). 


83, Where a woman sues to recover money advanced on a bond exe- 
cuted in her name, it is ,open to the obligee to pleac that the money 
was not lent by the woman, but that the bond was merely an acknowledg- 
ment of indobteduess frum him to herhusband. 22 W. R. 414, 
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BENAMBE (Purchage ). 


84, Benaree purchases in India, not having been declared by law to 
be illegal, must be recognised and have effect given to them oy the 
Courts, except so far as positive enactment stands in the way, and directs 
a contrary course. There is nothing in section 260 of Act VITIE of 1889, 
either taken by itself, or taken, in connection with sections 259 and 261 
to 266, from which an inference cun be drawn of an intention to pro- 
hibit benamee transactions. 18 W. RB. 187. 


Parties who choose to buy property m another person’s name, and 
allow that person the opportunity of dealing with it as his own cannot 
be allowed in equity to intervene in a suit brought by him for the rent 
of such property. 18 W. R. 526. 


86. In cases where the qnrestion is whether property bought and 
heldin the nameof another than the party claiming as the real purchaser, 
is the property of that other or merely bought and held in his name 
{ benami ) for the claimant, the criterion is to consider from what source 
the purchase-money came ; the presumption is thata purchase made with 
the money of A. inthe name of B. is for the benefit of A ; and where the 
purchase is by a father, whether Mahomedan or Hindu, in the name of 
his son, there is no presumption of an advancement in favor of that 
son. Upon the facts the decision of the Courts below reversed. 4B. 
L. R. P. Cc. I. 


87. In the case of a bennmee purchase, the mere uso of the furzce 
name is sufficiently disposed of if the party whose nume is used sets up 
no claim, and if there appears to have been long continued possession on 
the part of the person claiming to be the beneficial owner, 14 W. R. 58. 


88. Where property is acquired by a Mahomedan lady, being in a 
state of wedlock, and also by the danghter of such parents, a very sinall 
amount of evidence would suffice to dispose of the presumption arising 
from the fact of the title-deeds being with the lady, nguinst the supposi- 
tion of a benamve purchase. 14 W. 2. 366. : 


89, A suit to recover possession of property which was purchased by 
a vakeel from his client benamee in the name of another, and which was 
never made over to that other, cannot be maintained iu the name of the 
ostensible purchaser. 10 W. R. 409. 


99. A’s property is sold under a decree to B. a bona fide purchaser, 
who offers to A. to reconvey to him on being repaid the purchase-money : 
Held that if A accepts the proposal, section 200 of the Civil Procedure 
Code doves not preclude a coutract from arising, 10 B. H. R.d 


91, The purchase of property in the name ofan idol where the pur- 
chase-money does not come from funds appropriated to the use of the idol, 
is not tuntamount to a dedication of the property to the idol; it may" 
benamee or merely fictitious transaction. J1 W. R. 


92. A purchaser of immovable property sold in execution of 
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obtained a certificate under section 259 Act VIII of 1859, and then: in- 
atituted a suit to recover possession... Held, (L.8. Jackson, J., dissent- 
jing). that unless the Intter, the defendant in the snit was in possession 
under circumstances which amounted to a transfer to him of the title 
which the plaintiff derived from the purchase, he was debarred by the 
geveral provisions of Act VIII of 1859 from pleading that, although 
the plaintiff is the certified purchaser, he did not purchase on his own 
behalf; but’ merely on behalf of and benamee for the defendant, and 


therefore that the plaintiff is not entitled to recover possessiun. 11 W. 
R. F. BIG. 


t 
938. Theruling of the Full Bench in (11 W. R. F. B. 16) that 
a benamee purchaser is debarred from setting up his title in opposition 
tu a certified purchaser, was held not to apply in a suit in which the plain- 
tiff was a certified purchaser who had brought at a sale for arrears of re- 
venue under Act I of 18:5. 


lt is not 2 principlo of law that the issue to be framed in snch cases 
i8,—From what source the purchase-moncy came ; though thatis an ex- 


cellent criterion and test for determining the character of the pur- 
chase. 14 W. R.372. 


Where a purchase of real estate is made by a Hindu in the name 
of one of his sons, the presumption of the Hindu law is in favour of its 
being a benamee purchase, and the burthen of proof lies on the party 
in whose name it was purchased, to prove that he was solely entitled to 
the legal and beneficial interest in such purchased estate. 


Purchase ofa Talook in Benyal by a Hindu in his eldest son’s name, 
the conveyance, though in the English form of lease and release, held to 
be a benamee purchase, and the son in whose name it was purchased de- 
clared to be a trustee for the father ; and the talook part of the father’s 
estate. O M.I.A. 


95. As between Hindus oral evidence is admissible to show that 
Jand nominally purchased for A and conveyed to him by an instrament 
in writing was really purchased forA. B. and C. 2M. H.R. 26. (6 
M. I. A. 53) followed. 


96. The principle with respect to benamee purchases between Hindus 


Jaid down in (6 M. I. A. 53) is equally applicable to similar transactions 
between Mahomedans, 


Lands purchased in the name ofa son, held, on the evidence, furzee 
or benames, in trust for his father, who paid the consideration-money 
for the purchase, and was in possession. 


Semble.—There is no presumption ot an advancement, by the name of 
the son being used as purchaser, other than in the case of a stranger be- 


ing used, 13 M.I.A. 232; 13 W. K.P. C. 1. 


97. Ahusband who puts his wife into the position of being the 
true ownerof an estate, and allows her to deal with the world as the 


true owner, deprives himself of the right to set up, or rely on, his bena- 
~-g tithe 24 W. WR. 79. 
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98. In a suit to recover possession of property which was pmrchas- 
ed by one party in the name of another, the real purchaser ought, by 
the rale of Courts of Equity to be a co-plaintiff. here this is not the 
cuse, a decree obtained by the plaintiff may be reversed on appeal. as 
the real purchaser not having been a party would uot be bound. by 
such decree. 19 W. R. F.B. 434. 


99. Construction of Act I of 1845 sections 20 and 21:—Held, not 
to raise a presumption of law against a benamee purchase by a Hindu 
Widow in trust for her husband. 


A hibbanamah (deed of gift) by a Hindu Widow (a purdah woman) 
of real eatate, purchased by her out of her stridhun, of which she had a 
disposing power, when in a state of ill-health and shortly before her 
death, in favour of her Brothers, in their Wives’ names, to the exclusion 
of her husband’s adopted son; in circumstances raising suspicion of fraud, 
and in the absence of satisfactory’ proof that she knew the nature of 
the deed, pronounced against. 13 M. 1. A. 419 


100. A purchased a Talook at a sale, in execution of a decree obtain- 
ed by a judgment- creditor. The assignee of unother judgment-creditor, 
who had obtained a decree in a separate suit against the estate, brought 
n suit against the purchaser to set aside the sule, onthe ground that the 
purchase was not bona fide, being made in collusion with the jaudgment- 
debtors. Held, on a review of the evidence, that there was not sufficient 
evidence to warrant the decree of the High Court at Calentta that it was 
# benamee transaction ; or that the purchaser was acting as on agent 
for the judgment-debtors; and the decree of the Court below reversed. 
Held further, that the onus probondi was on the plaintiff to establish 
the affirmative issue that the money for the purchase of the Talook -vas 
supplied by the judgment-debtors, or a third party for them, and not 
by the purchaser: Kvidence showing circumstances which mny create 
suspicion ig, not enough to justify the Court making a decree resting. ou 
suspicion only. 11M. I. A. 28; 7 W. R. P. C. 10. 


101. It is a principle of natural equity,which must be nniversally ap- 
plicable, that where one man allows another to hold himself out as the 
owner ofan estate, and a third person purchases it, for value, from the 
upparent owner in the belief that he is the real owner, the man who so 
allows the other tohold himself out shall not be permitted to recover 
upon his secret title, unless he can over-throw that of the purchaser by 
showing, either that he had direct notice or something which amounts 
to constructive notice of the real title, or that there existed circumstances 
which onght to have put hin upou an enquiry which, if prosecuted, 
‘would have led to a discovery of it. 


There is nothing in the position of a vendor beinga Mahomedan wo- 
man living with her children upon the estate, and sometimes letting it 
which should put any one upon enquiry whether she was the real 
owner or not. 

The mere fact of a man building upon, or, spending money to improve 
property belonging to the woman with whom te was living cannot lead 
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to the inference that,-contrary to the apparent title, lie. had ‘purchased 
the land for himself; and neither this fact, nor the circumstances of 
the deed of sale from a Malionedsu woman contuining the apparently 
usunl clause that she had made the sale with the consent of the family, 
was sufficient to put the purchaser on enquiry. 


Without laying down any general rule ns to the circumstances which 
should prompt enquiry in cases of this kind, the Privy Council were of 
opinion that the circumstances must be of such a specific character 
thet the Court can place its finger upon them, and say that upon such 


facts some particular enquiry ought to have been made. 18 W. R. P. 
C. 166, 167. 


102. A brought a suit for a debt against B, obtained a decree, and 
attached certain land in execution. C intervened, claiming the property 
as his; but on the 28th March 1868, his claiin was disallowed, on the 
ground that in two suits previously brought against C and others for 

ossession of the same property, on the 380th December 1863, by X and 

, whose interest had, pending the suit been purchased by B, it had 
been decreed that the land belonged to B. The decrees in these snits 
were dated 13th and 19th January 1864; they were in favour of B, and 
ran in hisname alone. C had purchased a moicty of the property at an 
anction sale on the 7th March 1§59; X and Y claimed under a pre- 
existing mortgage over the same property, the equity of redemption un- 
der which had been foreclosed. 


C now brought a snit against A and B for confirmation of his posses- 
sion and a declaration of his title to the property. He alleged that B 
was his servant, and had purchased the interest of X and Y in the pro- 
perty benami for him; that he (C) had made the purchase with his own 
money in the name of B; that the suits, originally bronght by X and Y, 
had really been compromised ; that while the decrees of the 13th and 
19th January 1864 were nominally in favour of B, they were really in 
his (C’s) favour; and that the suit brought by X and Y had been al- 
lowed to proceed in B’s name, in order that C’s title might be strengthen- 
ed bya decree in his favour, B being only nominal by the decree-hol- 
der. C also stated that, since his purchase on 7th March 1859, he had 
always been in possession, and he dated his canse of action from the 
28th March 1868, when his claim to the property which had been at- 
tached by A in his suit agninst B was disallowed. 


The Subordinate Judge gave a decree in favour of the plaintiffC. B 
alone appealed to the High Court. 


Held, that C not having been disturbed in his possession, and seek- 
ing a declaration of his title only and no relief, should have stated clear- 
ly and precisely what that title was; that against A, who had not Ap- 
pealed the decision of the Subordinate Judge was final; that as between 
B, and C, the matter was res adjudicata ; that C could not go behind the 
decrees of the 1th and 19th January 1804, which had been passed in 
favour of B, and show that the purchase by B and subsequent decrees 
were really benami for C and in his favour. A decree until it is set 
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aside, is,as between the parties to it, conclusive beth as to the rights of 
those parties andthe character in which they sue. , ' 

An application for review of judgment, held a party applying for a 
review of judgment must show that there is good and sufficient canse 
for granting the’review before he can be heard to argue that the deci- 
sion is erroneous. Inso showing cause first, no point can be rnised, 
which has been already dixcussed and decided on the original hearing 
of the appeal ; and secondly, no new point, .which has not been rated 
at. the hearing of the appeal, can be argued an the application for review. 
5B. L. R. 321,322, 


BENAMESE (Sale). 


108, Where a deed of sale is executed under circumstances which 
suggest an intention to defraud creditors, it is not sufficient that the sale 
was formerly mado, and the deed duly registered : the Court must be sa- 
tisfied ag to consideration having actually passed from the purchaser to 
the former owner, and as to the-source from which the purchase-money 
was derived. 15 W. R. 305. 


104. In a suit to establish plaintiff’s right nnder a Kobala to 
attached in execution of a decree against her husband, the question 
arose whetlrer she was the real purchaser or only a benamee for her hus- 
band. The Lower Appellate Court, supposing that the sale to plaintiff 
had been made just before the decree was passed, found that the 
transaction, though prima facie « sale to the wife and supported by 
possession, was one in which there was much suspicion of mula fades, 
and dismissed the suit: Held that the Judge committed an error of law 
in resting its decision upon circumstances of this kind. 22 W. R. 402. 


105. In a suit for possession of a tank on the allegation that plain tiff 
pelea it in execution of a decree against one S. D., and that, after 
eing put in possession, she was subsequently ousted ; defendant’s plea 
being possession after prior purchase at an execution sale under a decree 
against the same S. D., the Lower Court found that the defendant’s 
purchase was a fictitions transaction, being in reality for the benefit of 
S. D., who was in actual possession and enjoyment of the property at 
the time of the plaintiff’s purchase. 


Held that the case did not come under the perview of section 260 Act 
VIIE of 1899. 14 W. BR. 111, 


106. Where property was sold nominally by beenameedars, but in 
reality by the real owner, and the consideration was the bebts due from 
him to the vendee: Held that the sale was perfectly legal as against the 
real owner, and therefore as against‘creditors seeking to execute their 
decree against him after such sale. 24 W. R. 253. 


107. Ina suit brought under Act VIII of 1839 section 246, to estn- 
blish that certain property, which had been successfully claimed by de- 
fendant No. 2, was still the property of plaintiff’s jadgment-debtor, de- 
feundant No. 1, upon the allegation that the conveyance set up by 


34 "BILL (OF Costs), Py AV: 


defendant No. 2 was'a benamee transaction, where it was found that 
No. 1 was largely indehted at the time of the sale transaction, and it was 
.. known to the vendee (No. 2) that one of the debts was a charge on the 
disputed property : Held, that the apparent passing. of the considera- 
tion-money from hand to hand was not sufficient to establish the bona fire 
character of the sale. It was necessary to seo thatit was actually the 
eet pila alloged vendee thut was really paid to the vendor. 24 
. K. 400. 


BHENAMIDAR. 


108. In determining the right to property seized in execution, the 
Court must not declare a person claiming as purchaser to be a benami- 
dar for the debtor upon suspicion merely, but its decision must rest 
an oe grounds established by legal testimony. 9 B. L. R. P. 

. 456. 


109. All the covenants made by a benamidar in the sale of a proper- 
ty are not necessarily binding upon the true owners ; though there may 
be circumstances under which a person whose name does not appear 
upon a contract may be lable to perform its conditions. 21 


W. R. 398. 


110. The real owner of property is the person who should instituto 
a suit forit. A benamec holder may sve as trustee on behalf of the 
beneficial owner without disclosing the name of the real owner; and if 
the defendunt does not object to the suit proceeding in that form, and 
raises no issue upon the real title of the plaintiff, the suit may proceed and 
be decided. 3 W.R. 159. 


BID (Sending a man to). 


111, The sending a man to bid at an auction cannot be considered as 
conduct calculated (in the language of the Indian Contract Act section 
237), to induce third persons to believe he had generally authority to 
buy. 22 W.R. 156. 


BILL (Cross). 


112. On abill filed by Assignees of an Insolvent to’cancel a deed made 
by the Insolvent as being fraudulent and void as against creditors, the 
property charged by the deed being immovable, and the defendants 
claiming a lien thereon for bona fide debts, the remedy, if any equity 
exists, independent of the deed, is by cross bill. 11 M.I.A, 317, 


BILL (Of Costs]. 


118. There is no Jaw in force in India to prevent an executor of an 
attorney from maintaining a suit for business done by the attorney, 
without having previously delivered a bill of costs to the defendant, and 
left it with him for a reasonable time before bringing the action ; and 
the fact that the defendant had notice that the bill was to be referred to 
taxation is immaterial. Statute, 3 James 1,c.7 bas not been extended 
to this country, 3B. L. R.0.d. 96. 


BILL OF EXCHANGS.. 


BILL OF EXCHANGE, 


114, Where Bills of Exchange are remitted for sale, and the proceeds 
directed to be applied to a specific purpose, the property in the bills 
‘remains in the remitter until the purpose for which they were remitted 
is satisfied. And, where the money realised by the sale was wrongfully 
applied by the agent, it was held by the Judicial Comniittee (affirming 
the judgment of the Court at Caleuttu) that the remitter was entitled 
to recover the value of the bills in assumpsit, upon an indebitatus count, 
from the purchaser of them, who had notice of the purpose for which 
they were ree and the misapplication of the proceeds by the agent: 
“MAI. A. 328. 


A decree obtained against the acceptor of a Bill of Exchange 
by the drawee but not satisfied, will not exonerate the drawer. 1 W. 


116. A hoondee payable to the depositor is only payable to the 
drawer or his indorsee. When the drawer and his brother are members 
of an undivided Hindu family, it may be presumed that the latter is 
eutitled to act for the former. W.R.S. N. 262. 


117. The drawing of a hoondee on one’s own factory and the delivery 
of it to another may be evidence of indebtedness to the amount of the 
hoondee, but it is not an item for whichthedrawer of the hodndee is en- 
titled to credit. 7 W. R. 179. ! 


118 <A drawer, acceptor, and intermediate indorsers of a hoondee 
which is dishonored sre all liable to the holder ; but their liability is not 
joint as it arises out of different contracts : and a decree obtained against 
any oue of them without satisfaction, cannot be pleaded as a bar to a suit 
against any other of them. 23 W. KR. 444. 


119. An endorseofor purposes of collection of certain hoondees, under 
circumstances detailed, ordered to cancel such endorsement, and to ro- 
deliver the hoondees to the endorser. 

Such an endorsee, not having received the amount of the hoondees, 
not liable to be sued for the value thereof. 2 N. W. P. 73. 


120. Where there is a running account between the parties, a por- 
tion of which relates to amounts dueupon dishonoured hoondees, plaintiff 
is not bound to sue upon the hoondees, but may base his claim upon the 
running account. 3N. W. P. 323, ; 


121. Asuit for recovery of the amount of a dishonored hoondee drawn 
at Shehabad and payable at Furruckabad cannot be brought in_ the 
Court of the Moonsiff of Shahjehanpore, the abode of the endorsee of the 
dishonoured hoondee, but where none of the drawers or endorsers resided. 


3.N. W. P. 343. 


122. A party resident at Baroda indorsed two hoondies or bills of 
exchange, in the name ofa firm carrying on the business of banking a 
Surat, alleging himself to be the Gomashtah or agent of the firm, and 
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afterwards, onthe bills being diskonoured, absconded. Held that in 
order to fix the firm at Surat with the amount of the bills, clear evidence 
ought to have been produced of the authority to act as Gomashtah, and 
their Lordships not being satisfied with the evidence admitted in the 
Courts below, reversed the decrees of both the Zillah and Suder Court 
with costs. 1M.I. A. 351. 


123. Held by the majority of the Court ( Steer, J., dissenting ) that, 
when a hoondee returns dishonored to the hands of the endorser, he may 
sue the drawer upon it, and, if it appears that he is the lawful holder, 
may recover. 5 W.R.F. B. 86 


124. In asuitupon a hoondee which was alleged to have been bonght 
for a money-consideration, and to have been drawn by the first defen- 
dant in favor of the second, and indorsed by the second to the plaintiff : 
the first defendant denied having executed the document, or authorised 
his name being used, and the second defendant admitted his indorse- 
ment, but said he had made it by way of surety for the first. 


Held, that it was incumbent on the Lower Court to try whether the 
signatures were genuine, and, if it found them genuine, to distingnish 
the cases and try them separately, as the defendants would in 
that case be separately liable to the plaintiff. 19 W. R. 304. 


125. According to mercantile usage amongst ‘Hindus, where a /nndi, 
drawn “ payable to holder ”’ (shah jogi ), is paid at maturity by the 
drawee to the shah or holder of the hundi, and such hundi afterwards 
turns out to be forged, the shah, thongh a bona fide holder for value, is 
bound to repay to the drawee the amount of such hund: with interest 
from the date of payment, provided the drawee has been guilty of no 
laches in discovering the forgery and communicating the fact of such 
forgery to the shah. 


The shah, however,.relieves himself from such liability by producing 
the actualforger, 6B.H. Rk. O. J. 24. 


126. The plaintiff obtained a hundi from a banker B, at Balachar, 
for a certain amount drawn upon the firm of the latter at Calcutta: 
Afterwards on her representing to B, that she had lost the hundi, B. 
granted the plaintiff a duplicate, inthe body of which it was stated 
that if the original had been accepted before presentation of the dupli- 
cate, the latter was to become null snd void. The duplicate was presented 
to the agent of B at Calcutta, and payment was refused onthe ground 
that the original had been presented and accepted and paid in due 
time: Held, that the plaintiff had no cause of action against B, for non- 
payment ofthe duplicate hundee, nor for money hud and received on 
account of the original consideration having failed. 7B. L. R. 682; 
15 W. R. 501. 


127. S. R., the plaintiff’s agents in Calcutta, accepted hundees for 
Rs. 12,000, drawn upon them by a branch house of the plaintiffs’ firm, and 
the plaintiffs at differant times sent to 8. R. hundees amounting in 
value to 8. 11,490 with instructions to realize them, and to apply the 
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proceeds towards poe of the Rs. 12,000. S. R. had paid Rs. 7,000 
of this amount, and they had realized Rs. 6,400 out ofthe Rs. 11,490, 
when they stopped payment, at that time two unmatured hundees, for 
Rs. 2,500 each, remained in their hands, and these they endorsed over 
to the defendant after maturity in trust for their creditors. In an ac- 
tion by the plaintiff against the defendant to recover the two hundees;— 
Held, that the hundees, having been sent to S. R. for the special pur- 
pose of enabling them to meet their acceptances for Rs. 12,000, remain- 
ed the property of the plaintiffs subject to a lienof S. R. for Rs.690. 9 
B.L.R. 


BILL OF EXCHANGE (Notice of Dishonor of). 
128. Though the strict English law regarding Bills of Exchange is 


not applicable to transactions which one of the purties isa native of 
India, and they are not shown to have been dealing with reference to the 
Engligh mercantile custom, yet the holder of a bill, to be entitled to sue 
the maker, must give him notice of dishonour or non-payment within 
such reasonable time as will enable him to protect himself. If the maker, 
for want of notice, has sustained injury or risk of injury, he 1s no 
longer liable. 1 W. R. 79. 


129. Ordinarily notice of the dishonour ofa bill of exchange drawn in 
India and payable in England, should be posted by the first mail which 
leaves England after the dishonour of the bill, 3N. W.P. 99. 


130. In order to charge the indorser of a dishonored hoondee, the 
holder must give reasonable notice of such dishonotr to the indorser 
he seeks to charge. The demand, of a peth cannot be deemed to be 
equivalent toa notice of dishonour. 7B.H.R. O. J. 137. 


131. As regards notice of dishonor in connextion with hoondee tran- 
sactions amongst natives of this country, although the strict rules of Eng- 
lish law as tothe time within which service of such notice, mnst be made, 
do not apply, yet the endorsee is bound to give the endorser notice, with- 
in a reasonuble time, of his intention to come upon him, so as _ to enable 
the latter to take the necessary steps for his own protection. The question 
as to what is reasounble notice is to be settled by local custom, and where 
a party has been prejudiced by the want of such notice, this is to be 
taken into consideration. 21 W. R. 62. 


132, The admission by the holder to give notice of dishonor dischar- 
ges the drawer ot a hoondee from liability. 2W. R. 214. 


133. Although the English Law of prompt notice by return of post 
does not apply to cases of native hoondees drawn by natives upon 
natives, and endorsed by natives, yet reasonable notice of dishoner is 
essential, 6 W.R. 301. 


134. A promise to pay, endorsed upon 1 hoondee after it had been 
dishonored, though not ainounting {o a waiver of notice, was held to be 
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good and sufficient evidence that the endorser had received notice that 
the bill had been dishonored. 13 W. R. 420. 


125. A hundi which had been purchased hy the plaintiff at Delhi for 
value was, he alleged, endorsed by him to the firm of R. B. D., of Cal- 
cutta, “for realization,” and sent to that firm by post. Between Delhi 
and Calcutta the hundi was lost or stolen, nnd never reached the firm of 
R. B.D. It eventually came into the hands of the defendant bearing: 
no endorsement to R.B. D., but endorsed to U. D. H., and by U. D. 
H., the defendant alleged that he took it inthe ordinary course of busi- 
ness, and for valuable consideration, from the gromastah of the firm of U. D. 
H., after the acceptors to whom it had been sent for that purpose had 
acknowledged their acceptunce in favor of the firm of U. D. H., of Cal- 
cutta, by whom it purported to be endorsed to the defendant’s firm. 
When presented to the acceptors fur payment, it was dishonored, the ac- 
ceptors stating that they had received notice not to pay the note, as 
it had been stolen. On the same day, the defendant gave notice of dis- 
honor to the firm of U. D. H., and demanded payment, .but that firm 
stated that their endorsement to the hundi was forged, and refused to 
pay. It was proved that before taking the hundi, the defendant had 
sent to the acceptors’ koti to ascertain if their acceptance was genuine. 


In a suit forthe recovery of the hundi, or its value,—Held by the 
Court below that the endorsement of U. D. H., was genuine, and that tle 
plaintiff was not entitled to recover the hundi. The defendant having 
taken the hundi in the ordinary course of business, and after sufficient 
enquiry was entitled to retain it: this was so notwithstanding the en- 
dursement ‘‘for realization’? on the hundi. The hundi was one which 
passed by delivery without endorsement, and therefore if the endorse- 
ment of U.D. H. was forged, the defendant still hada right to the 
hundi. 


On appeal, the Court held that the endorsement to the firm of U. D. H. 
was not genuine, and this being so, the fact that the defendant took 
the hundi in the course of business, for valuable consideration, and 
without notice, did not give him a good title to retain it ns against the 
plaintiff. The hundi was specially endorsed and specially accepted, 
und there was nothing to show that by Hinda law snch a hundi woald 
pass as one payable to the holder without endorsement. 7 B. L. R. 
275,270; 16 W. R. O. J. 3 


136. Ina suit to recover the balance due on a hoondee brought by the 
drawees against the drawers upon the insolvency of the acceptor, there 
was evidence not only that the drawers were merely the ordinary gomash- 
tuhs of the acceptor, but also that they had no interest whatever in the 
bill when drawn, that it was the local customfor gomashtahs in similar 
situations to draw bills on their principals without being thereby render- 
ed liable for the defections of their principals, that the money when pro- 
cared on the hoondee was applied solely tothe purposes of the acceptor, 
that the drawees considered the acceptor as their only debtor by receiv- 
ing part payment of the hoondee from him and giving him time to pay 
tle remainder, and that the notice of dishonor was not sent to the drawers 
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till ten months afterwards: :' Held that the drawers were not liable. 
17 W. R. 442 ;9 B.. L. B. App. l. : ay BE “ngalits ee 7 


137. If the drawer ofp bill dose not on the face of the bill. of ex- 
change, show that he drew itas agent, he cannot set up as.a defence 
that he drew the bill as ay agent. Nor can he plead that the holder dis- 
charged the acceptor, and that no notice of dishonor was given to him, 
when the goods, on the faith of which the bill was accepted, were attach- 
ed and sold with the drawer’s coysent in payment of his debt to a third 


party, 2W. R. 802, | 


138.' In an action brought ‘in the District of Patna’ against ‘the ‘in- 
dorser and acceptors:of bills of exchange, after’ s part payment by the 
acceptors, no objection having been tuken as to the: misjoinder, of de- 
fundants, and the Judge having omitted to find whether the. indorser 
hnd received notice of dishonor or not: Held, the case must be remand- 
ed to ascértain, first, whether notice had been given within reasonable 
time, and if not, whether thereby the indorser had beeninjnred or ex- 
posed to material risk of injury ; and, secondly, whether (English faw 
not being applicable to the case) by the usage of merchants at Patna, ao 
part payment by the acceptors and receipt by the plaintiff discharged 
tho indorser from liability, 3B. L.R. A.J. 198. - : | 


139, The defendant endorsed to the plaintiff a bill of exchange drawn 
by N. S. and Co., and accepted by C. N. and Co. The bill; at the timo 
it was endorsed to the plaintiff by the defendant, bore the previous en- 
dorsement of N. 8. and Co., to the defendant. The bill fell due ‘on 
December 3rd 1870, which was a Saturday, and on that day the plaintiff 
sent‘his Jamadar to ©. ‘N. and Co., the acceptors, to present the bill for 
payment. ie. : 

The bill wastaken by A, one of the members of the firm of C. N. 
and Co., who gave a cheque for the amount, and took a receipt from the 
plaintiff’s Jamadar, striking out the signature of C. N. and Co., as accep- 
tors, but without the plaintiff’s consent. The plaiutiff’s Jamadar took 
the cheqne.immediately to the bank, butthe bank was closed. There- 
upon he returned to C. N and Co., and informed them that the bauk 
was closed, and demanded cash. The plaintiff alleged that it was then 
atated that the chequo would be honored on. Monday. ‘The plaintiff’s 
Jamadar then went and informed the gomasta of ‘the plaintiff of what had 
been done. The plaintifi’s gomngta sent him to the defendant’s firm to 
giye him notice of what had taken place. It was alleged that at this 
interview the defendant’s liability was admitted in case the cheqne was 
not honored, and the pluintiff’s Jamadar was advised to wait until Monday, 
the defendant stating that he also had.a cheque for Rs. 7,000 from C. 
N. aud Co. This was denied by the defendant, On Monday 8th 
December, the cheque was presented to the bank for payment, aud was 
dishonored. The plaintiff’s gomasta went to the defendant’s kothi and 
gave notice of.the dishonour of the hill and cheque, and asked him to 
pay the amount of the bill. The defendant asked fur the bill, and the 
plaintifi’s gomasta went to C. N. and Co., and brought back the bil 


: é 
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with the name of: ©; Ni and Co. which had been strack out, roplaced. 
The defendant seeizig the bill was, over due,. refused to pity: the 
amount.. The cheque was thereupon returned to ©. N. and Co,, and 
the bill retalned by the plaittiff, who, on Oth December, caused within 
notice of dishonour to be given to the defendant. Held, that the che- 
‘que must be taken to have been merely a conditional payment ; snd 
hen it wag dishonoured the liability on the origittal bill revived. Held 
also, that reasonable notice of dishonor was given, whether the bill be 
taken to have been dishonored on the Saturday or on the Monday. 


Semble.—Notice of dishonor, as between endorsee and endorser ‘on 
bil transactions amowg Hindus, is not necessary, unless, by want of it, 
the eadorser would be prejudiced. 7 B. L. RK. 431, 432. 


140. The defendant, in the course of dealings with S A of Patna, 
used to draw hundees at Patna on himself at Calcutta, and sell them 
toS A at Patna; S A sometimes only paying part of the consideration 
for the hundi. On 13th September 1867, the defendant drew a hundi 
for Ks. 2,500, payable forty one days after date, in the usunl way, and 
it was stipulated between him and S Athatthe value should be paid 
by SA inthreo days. On 15th September, the plaintiff in Calcutta 
discounted the hundi in the ordinary course of business, paying for it 
Rs. 2,468 or thereabouts. It then purported to be nccepted by 
the defendant in favour of S A. Before the hundi fell due, S A failed, 
and the plaintiff took the hundi to the defendant in Calcutta, and inform- 
ing him of 8 A’s failure, asked him to pay the hundi. The defendant 
adinitted he had drawn the hundi, denied that he had accepted it, and 
refused to pay, suying (he alleged) that he had received no consideration 
for it. Before the failure of S A, who had not paid the consideration as 
stipolated, the defendant pressed him for payment of the consideration 
for.the hundi, and 8 A, wrote and delivered to the defondant the follow- 
ing letter, dated September 16th, 1867, from himself to his firm in Cal- 
catta :— Further I sent Dhara Chitty (hundi) for Rs. 2,500, drawn by 
Bhagwan Das (the defendant) upon Bhagwan Das upon (us), Calcutta. 
Valud deposited by me on September | 3th, 1867, paynble forty one days 
after date in Company’s rupées. I have taken a hundi of this descrip- 
tion, which you will pay on its due date. The money has not been 
id, for which I gave this purjain writing which you will know.” After 
A’s failure, and after the defendant's refusal to pay on the due date, 
the plaintif made the arrangement with S A to the plaintiff dated No- 
wait 1867. Further I discounted with you at Calcutta hundis 
for rupees 5,000, which on Pitam Das coming to Calcutta were pnid off 
in the following manner :—a hundi for Rs. 2,590 drawn by Bhagwan 
Das on Bhagwan Das, value deposited by me on 15th day of the light 
side of the moon in Bhadra, payable forty one days after date in Com- 
) ae rupees ; and a hundi for Rs. 2,500 by Gapi Shaw, Debi Shaw, 
R ha Shaw, Ram Sapayi Roy, value deposited by me on lith day of 
the light side of the moon in Bhadra, paysble forty one days after date 
in Company’s rupess,. I discounted hundis of this description, ‘and out 
of them I paid Rs. 2,200 in cash throngh Sayed Muhomed Hossen. 
The bulunce Rs, 2,890, is due, the condition for payment of which is 
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- ea follows ( here. follows the -manner in. which : payment was to be 
nuule):—[ made an agreemont of thissort, and [ will pay the whole 
of the amount, inclusive of interest at 8 annas, and will take the two 
handis from Bhai Ram Kissin Putteh Chand,: with whom they are kept. 

| Should I not pay the money according to this condition then you have 

the authority.’  Forthe defendant it was contended that. the effect. 
vf the letter of 16th September was to make. the defendant a surety 
only for S A; that the plaintiff had notice of this at the time of enter-. 
ing into the agreement giving time to-S A, whieh therefore operated 
as n release to the defendant. Ina suit by the plaintiff to recover the 
amount of the hundi, from the defendant, the Court found that it was not 
proved that the hundi had been accepted by the defendant, but held that, 
whether the effect of the agreement contained in the letter of Septem- 
ber 16th was tu make the defendauts surety anly oc not, the defendang 
was liable. 


Per Norman J.—Notice of the defondant’s position in regard to the 


lundi was not communicated to the plaintiff. 


Per Macpherson J.—The agreement contained in the lotter of t6th 
September did not alter the position of the parties so as to make S 
A the pringipal debter, and the defendant Ins surety... 7 BL. R. 
535-537; 16 W. R. 16. 
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141, The Court will give leave to adefendunt to appear and dofend 
in suits under Act V of 1806, where he shows « defence apparently real, 
bat where there is a doubt as to the Lona fides of the defeuco, payment 
of money into Court will be ordered, or security directed to be given, 


The Court has, in giving leave to defend, a discretion to order security 
for costs, not only where itdoubts the bona fides of the defence, but also 
if it considers the mutter of defence raised is unnecessary, though 
allowable. 

If the plaintiff has not been heard at first against the defendant’s 
application, the Court will always allow him to come in afterward and 
show that the leave onght not to have been granted, or, 1 granted at 
all, on more stringent terms. 6B. L. BR. App. 64. . 


Under the Summary Procedure in Bills of Exchinge Act V of 

1866 the plaintiff is entitled to claim by his summons and obtain by 

his decree whatever sum, principal and interest, ix, on the legal con- 
struction of the instrament, demandavle. 6 M. H.R. 207. 
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143. ‘The refusal of a master of a ship to signBills of Lading otherwise 
than with an endorsement as ty the damgo claimed, is 4 wrony that usay, 
be fully compensated for in duinages. 3 W. BR. 1. 


144, When a shipmasfer undertakes that goods shippad by him shall 
be delivered, subject to the exceptions and conditions mentioned ina 
bill of lading, in) good order and condition, he takes upon himself 
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l of lading, of which are implied by law. 22 W. ‘R.-39, 

146, -A!Dill Of laditig pnrporting to-be for 50 ‘tons of coals and oon- 
taining: a “printed olause’ “weight, contents and valueunknown” and 
‘imilar Words written above the signature of the mastor, does not amoant 
‘to’ an adenission bythe: master that he has received 50 tous of coals on 
Pourd, ee wu 
- Upon the true construction of the Bills ot Lading Act 1X of 1856 
section’3, a bill of Inding’in the’above form is not, in the hands of a con- 
signee for value, conclusive evidence against the master of the shipment 
of 50 tons. 9 B. H.R. 321. : 


146. Piece goods were carried from London to Bombay under a bill 
of lading, the exceptions in which protected the muster from “ leakuge, 
bréakage, rust, decay, loss, or damaye from machindry -boilers * * * 
misfeasanee, errorin judgment, negligence or default of * * * persona tn 
the service of the. spip * * * and the ship not being liable for any 
consequences of causes therein excepted however originating,” 


. The piece goods, on their arrival in Bombay, were found to be damag- 
ed by oil and by chafing, i, ¢e, by rubbing against other goods in the 
hold, but thero was no evidence to show how such damage was vocea- 
sioned, Held. that the term ‘‘leakuge ’’ did not include ltakuge from 
other’ goods on to the piece goods, nor did “ breakuge ” include damage 
enused by chiting, and that, as ng negligence was proved; the master 
was ‘not protecicd by the exeeption “damage from negligence’? 10 B, 
H. R. 60, 6t., : | 


The plaintiffs avreed with the defendant K. M. to parchase'and 
ship cotton ou acconnt of K. M., and’ to retain the’ mate’s receipts { 
the cotton so shipped until the purchase-money should be paid by K. : 


Under this agreernetit the plaintiffs shipped 699 bales on board the 
Teresa. ’” Before the greater part of the 609 balés had “been'shipped, 
and béfore paying fur the same, K: M. without prodadtion of the mate’s 
receipts, induced the master of the ship to sign’ bills of lading for the 
anid 609 bnles, and indorsed over the bills of lading for,310 of sach 


bales. to J. C..and (o., bonw fide indorsees fur,value, without natice. .. 


In‘ ‘contest between the plaintiffs, hollers of the -mate’s’ receipts, 
and J. C. & Co., indorseds for value of the bills of lading of the said:.310 
oales, it was held that the plaintiffs were entitled to the possession of 
ihe 310 bales, to the exclusion of J.C. & Co. 7 B. H. R.O0.0.97,00' 0°" 


. 148;': The.ownors of aateamer by their Bill of Lading stipulated that 
hey would not land specie, byt that .they would. deliver it on presenta- 
jon of Bills of Lading, or carry it on at the consignee’s risk, if delivery 
vere not taken during tle steamer’s stay in port; wnd they reserved 
6 thomselvds thé right of carrying on goods ; which oould‘not safely be 
nnded within the time stiputated for stoppsge, without being liable to 
udumnity for delay, &>. ‘The steamer arrived in port ( Moulmein ) 


geri pquendes atid sontingencies other than the exceptions expressed in 
Me bi : 
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late: on’ Sattrday evening, and sailed from Monlmein at‘dey-break on 
Monday without delivering the specie slipped: by-the plaintiff, who now 
sued for damages. Held,: that the stenwer. remained in port as long as 
she was required to do; that the Lord’s Day .Act; XXIX Charles II c. 
7, was hot applicible to Monlmeia, but that even if it wis, it could not 
prevent the owners fronr aviiting themselves: of the:atipulation. which 
they had made; and that no action for damages was -muintainable 
agaiust them, 8 W. R. 3. ox 


149. The defendants, by a condition annexed to their. bill of = 
‘stipulated that they should: not :’be responsible for “ lbaknve or hreakage 
_ or ‘other consequences ‘arising from the insufficiency of the address or 

peckage.”? a8 | . 

The plaintiff shipped, for conveyance from Hongkong to Bombay, 
certain goods on bonrd a steamer of the defendants, in packages which 
were proved to be insufficient. , 


| These goods, in accordance with a condition to tliat effect contained in 


the bill of lading, were transhipped at Galle. 


‘On, their being landed in Bombay it was found that all the paekages 
_were broken, and ina much more damaged condition than is usual in 
the case of such goods carried’ from Hongkong to Bombuy in similar 
packages. The contents had, to alurge extent, escaped from the packages, 


4 


but were otherwise uninjured. 


Held that, undera bill of lading inthe above form, the onus of 
proving that the packages were insufficient, and that the injury which 
they had sustained was the consequence ‘of such insufficiericy, lay upon 
the defendants, but that when tho resiilt of the evidenco on both sides 
was ‘to leave it in doubt whether the injury was caused by negligence, 
‘or wasthe cousequence of the -insufficiency of the, packages, the.plaiutiff 


‘was not entitled te recover.. 5B. H. RO J. 118: - 


Neither by the Custom of the portof Bombay, nor by the pro- 
visions of the Custom Act, is the. master of a ship bound to wait 15 
days. before commencing to lund his cargo; but within a reasonable 
time after the arrival of his ship—48 honrs'in the case of a xsilinig' vessel, 
- 49me what less in the case of a stéamer—he is ab liberty, if the con- 
8, gs not then. sent boats for tliem, to land the goods wt the Custom 
‘Bandar or other place sanctioned by the Customs Authorities; and 
ndiag is nat inlawfal, or a'breach of contract ns carrier, on the 
part of the master. — : | ; 
The landing of goods under the above circumstances, and setting them 
apart on the Custom House Bandar for the consignee, do not constitute 
a delivery of them to the consigned; bat such: goods, after being’ so 
landed, continue in'the possession of the master as carrier. Z 
-{,. Quesre.—Whether, (ander the special circunstances of this case 
in the text,) the goods when so landed .remained,in the custody 6f 
master iu his capacity of common carrier or us a warehouseman ? — 
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Tho master of a vessel who receives gooda‘on board under a bill of 
lading which exempts him from liability from loss occasioned by the 
act of God, the Queen’s enemies, fire, and all and every other dangers 
aud accidents of the seus, rivers, and navigation, of whatsoever nature 
or kiad, and lawfally lands the goods at the port of discharge, is, so long 
as the goods remain in his custody sfter being so landed, protected from 
liability from toss by fire under the above exemption iu his bill of lad- 
ing, 7B. H.R. O. J. 186. | 


‘151. Where a bill of lading contained a clause to the following 
effect: —“Any claim for short delivery or damage done to goods and 
all other claims whatseever to be made ut the port of Culcutta, and at no 
other part, and the goods ara shipped and this bill of Inding granted 
eubject to this express condition’,—it was held by the Recorder of 
‘Rangoun to operate 80 as to mike the preferring of a claim in Calcutta o 
‘condition precedent to a suit in his Court. 


. Held by the High Court, that this opinion is correct, and that » suit 
‘for short delivery under the bill of lading cannot be maintained with- 
ont aclaim being male in Calcutta. 9 W. R. 396, 397, 


— -1§2, The defendants, Carriers between Hongkong and Bombay, by a 
condition annexed to their bill of lading, stipninted that they shonld not 
be responsible for damage to goods arising from insufficiency of package. 


The plaintiff shipped certnin goods in the defendants’ steamer in pack - 
ages which, thongh in fact insufficient, were packages of the kind  ordi- 
narily used for the conveyance of such goods from Hongkong to Bombay. 


On their being landed in Bombay it was found that packages were 
more or less broken, and that the contents were in some instances injur- 
ed, and had to asmall extent escaped from the packages. 


In an action brought to recover damages in respect of such injury, i6 
was held—That evidence of mercantile uxnge or of custom would be ad- 
missible to show that the words “insufficiency of package’? should not 
be taken in their ordinary sense, but as meaning insufficient accerding to 
‘& specinl custom of the China trade. 


Held also that evidence of these packages being ordinary China pack- 
ages, and of such packages having been always carried by the defendants 
without objection, was not sufficient, in the absence of procf of negli- 

erice, to fix the defendants with liability for damage done to them, there 
foing no proof that it ha! been the practice either of the defendants, or 
any other shipowners protected by a similar clause in their bill of Inding, 
to make compensation for injury to goods contained in such packsges. 
4B. H.R. 0. J. 169. . 


153, The defendant, master of the Steamer Scindia, signed a bill of 
lading. by which he agreed with C. & Co. of London to deliver at 
Calcutta to.them or their order four casks of brass wire which were 
shipped on board the Scindia. The casks were described in the bill of 
lading as bearing a certain mark beneath which was the word “ Cal- 
cuttu,” as beingthe port of destination and they were stated us 
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carried subject to the following exceptions :-—“ The ship is not liable for 
obliteration or absence of marks, numbers, address or description of godds 
shipped : and expenses and losses by detention of ship or cargo, oxmmed 
by incorrect marking, or by incomplete or incorrect description of evn - 
tents, shall be borne by the owners of the goods. In cnse any part: of 
the within goods caunot.be found during the ship’s stay at the port of 
destination, they are, when found, to be sent by first back by first ‘sten- 
mer at the ship’s risk and exponse, and subject to any proved claim for 
loss of market. The ship shall not be liable for incorrect delivery unless 
ench package shall have distinctly marked by the shippers before ghip- 
ment with the port of destination’. ‘The bill of lading was’ enddried 
by C. and Co. to the plaintiff, a trader in Calcutta, who, on the arrival of 
the Sindia at that port applied for delivery of the four casks ; and it then 
appeared that they had been landed at Colombo. Ina suit to recover 
the price of the goods. Held, tke defendant was estopped from alleging 
that the casks were not marked as stated in the bill of Inding. It" was 
open however to the defendunt to prove that the casks did not on their 
arrival at Colombo bear the word “Calcutta,” and thus to bring himself 
within the clause in the bill of lading exempting the ship liability for 
obliteration or absence of marks ; but on proof of this in order to disen- 
title the plaintiff to succeed, the defendant must show that the absegce 
or obliteration caused the landing at Colombo. It was found on the 
evidence that he hud failed to do this, and a decree was given ‘for the 
plaintiff. 13 B. L. R. 394. 


The mere fact of the passing of some money from one hand to 
another does not necessarily constitute such a transfer of interest as 
would indicate a bona fide trausaction. 17 W. R. 499, 
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155, Though a bond may be genuine and daly execnted, the receipt 
of consideration must nevertheless be proved. W.R.S. N. 197. 


157. Whethera bond becomes due before or after the obligor’s 
his sous are lixble only to the extent of the assets which they receive 
of hia estate and which remain unadministered in their hands. 12. W. 
R, 223, = 


157, Where a bond is given in renewal of former bonds, st 
constitutes a new security, to take effect from its date. 2 N, W. P. $7. 


158. Where a plaintiff claiming under a bond desires to show that 
something was intended by the parties beyond the grammatical 
import of the terms of the -contract,: he should prove this by other 
evidence: the Court canaot supply the defect. 8 W. R. 466. 


159. When a bond contains an agreement that no payment not endors- 
ed on it should be recognised, a Court of justice will receive evidence of 
payments not endorsed on the bond, notwithstanding such agreement. 
IN. W. P. 146 | 
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4.200. ‘When: the fall sum specified ins bond was admitted to be due 
F the fact of the pliiatiff having on condition of tw ‘payment of half the 
* emoant:by a cortain day agreed to remithis claiin to the other half, can- 
‘not affect Iris right to recover the entire amount due on the defendant 
failing to fulfil the condition. 1M. H. R. 208 «-- . 

__, 161, ‘The fact that the money raised on a.bond is used to pay a debt 
_ due bya third party (G) does not make such. third party linble to the 
party who executed the bond, unless the latter, joined in the bond at 
Port . the third party or of some one acting under his authority. 


162, The plaintiff sued on a bond; which recited that the deféndant 
had received the consideration mentioned it’ the bond: Held that the 
onus was on the defendant to show that the recitals in the bond were not 


* 


correct. 4B. L. R, F. B54; 10 W. R. 407. 


1863. Ina suit ona bond where defendant pleaded ‘satisfaction, held, 
ander the Evidence Act I of 1872:section 114, that as the bond was in 
the hands of the obligor who was not shown to have stolen it, it was 
right, presumed that the obligation had been discharged... 22 W. 


- 164. Where ina suit onabond which recites that consideration pass- 
ed the defendant admits the execnticn of the bond, but ;avers that he 
received no consideration or only part of the consideration, the onus lies 
on the defendant to show that the recitals in the bond are not correct. 12 
W.R., F. B. 25, 26. 


165. Theanswer toa suit upon a bond was that the amount should 
be satisfied ont of the Pee peace of property sold ‘by defendant to 
plaintiff, and plaintiff claimed to avoid the sale as beihg bad. Held, 
that the Lower Courts, instead of deciding against plaintiff and leavin 
him to bring a new suit to try the question whether the sale was a ad 
one or whether plaintiff could ‘avoid it, “were bound to try that question 
in this snit. 18 W. Rt. 394. 


. 166. Where a suit was brought on a bond by the former proprietor 
of an indigo factory, and the holder of the bond wns provéd to have lain 
by for 12 years without making any demand on it or without apprising 
the different assignees of the factory of the existence of the debt as 
one.due by the factory,-—Held that the plaintiff was not entitled, after 
the lapse of so many years, to come down on the present’ ‘proprie- 
tors of the factory, but that he must be held to have.elected to look alone 
to the obligor of the bond for satisfaction of thedebt, making it purely 
personal with tho obligor. W. R. S.N. 266... 5. 


167. Suit to recover a bond. The plaintiff was security for payment 
of the bond on hypothecation of usufruct of a farm ; and as the bond (save 
a few rupess) had been satisfied by that usufruct, the plaiutiff was held 
absolved from liability, and the bond was directed to be made over to 
him on payment of the balance due, notwithstanding the defendunt’s at- 


é 
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tempt to appropriate the nsnfruct in payment of other bords niord 
12 years old. 1 W. R. 248. : | ‘ides : area aad 


168. Thé- plaintiff, a creditor of the:late Raja Chatpal. Sing, 
from the Collector ‘in charge of;.the estate, a composition, , payment, in 
adjustment of his‘claims. Held, that he could nat ‘sue the; Ranis, or:the 
infant son of the Raja,;on 8 contract or bond for payment: of .. the: ba- 
lance, 2B. LR. bP. C. 98. , Bt Ghee sas ie 


~ 169. Ina suit against T, on a hat-chitia bond, T. having plonded that 
pluintiff was only the benameedar for J who had advanced tho whole 
money, J was made a defendant and supported T’s statement. Subse- 
uently R-. intervened and was made a defendant on tho allegation 
that the moncy was half his and half J’s. Asthe bond was not denied, 
plaintiff ought to have had a decree, leaving others interested to procoed 
against him. But the case was tried on the issue whether the money 
was pluintiff’s or J’s, and plaintiff having failed to prove that the money 
was his. Held that tho Judge was right on refusing to give hin a decree 
although he might have had some doubts as to whether the whole vf ‘tho 


monoy belonged to J or not. 18 W.R. 125. 


170. Whero A wishes to charge Mahomdedan ladics under a dond 
oxecuted in their absence by B under a moviktarnamah, oven if there was 
no collusion between A and 3, A is bound to show that there was no 
nerligence on his part—that the advanco was mado after satisfying him- 
nelf that it was taken for their use, and was required by them for the 
purpose stated in the mooktarnamah( viz., for the payment of their debts), 
and also ‘that the money was applied to the uso of tho ladies. 18 


W. RK. 257, | 


171. Circumstances in which it was held, that a fomale whose ostato 
was under the control of the Court of Wards was not to be consider- 
ed a disqualified fomale, and that she had power to contract bond debés. 


Where a plaintiff sued the obligor and other defondants on a bond, not 
affecting Jand, and there was an allegation in the plaint, that the obligor 
had transferred tho land to those defendants to avoid judgments attaching 
on the land, it was held, that there was no right of action against those 
defendants, and they were improperly made parties. (Ben. Reg. X. of 
1793) followed. 11 M.I.A. 409; 9W.R.P. C9. | 


172. Inasuit to recover the amount of principal and interest dno 
upon two several bonds, one of which alone was forthcoming, the other 
boing referred to and vouched by a note of hand of the obligor, the issnes 
settled and recorded by the Court below: for trial were, frst, whether the 
first bond was the deed of the deceased obligor, and, secondly, whether 
the note of hand was under the seal of the obligor, and if so, whether it 
was a valid acknowledgment of the debt claimed on the second bond, 
and up to what time and at what rate interest was due. The Court bp- 
low, notwithstanding that the first bond actually proved, purported to have 
‘been given on an account settled, allowed evidence of the accounts and 

dealings between the obligor and obligees previous to the ‘execution of 
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both bonds, and, after having referred the snme to an Accountant, de- 
creed the plaintiffs entitled to aless sum than sued for, with interest up- 
on the account thne taken :—Held on appeal by the Judicial Committee, 
| that the Courts below had miscarried, first, in allowing the opening of 
and founding the decrees upon settled acconnts, the only question upon 
the issues recorded for their judgment being the validity of both bonds, 
of‘which they were natisfied , and asccondly, that from the frame of the 
issues neither the obligees nor their representatives were bound to prove 
the consideration. for the bonds, but were entitled to recover the whole 
principal and interest due thereon, which was decrecd, and the decree of 
the Court below umended to that effect. 11 M. I. A.120, 121. , 


173. The period of limitation in the case of a bond stipulating not 
merely for the personal security of the debtor, but also for a security 
on the land mentioned therein, is 12 years. 


Such a bond gives rise to a charge and interest in the land mentioned 
therein, and confers a right to suo to enforce the charge by sale of the 
property. 1N.W.P, 181. 


BOND (Bottomry). 


174. Acsuit will not lie on an ordinary bottomry bond given by the 
master of a vessel against the owner to recover the amount thereof. 


Such a suit cannot be bronght in the Court of the Judge of the town 
of Moulmein, which has no admiratly jurisdiction ogaint the owner per- 
sonnily ; and the vessel cannot bedeclared to be primarily liable or bo 
sold to satisfy the amount of the bond. 24 W. R. F. B. 50. 


175. The charterer ofa ship advanced money to enable her to com- 
plete the voyage, and obtained as security a “ bottomry bond” signed by 
both the master and owner. On the completion of the voyage, theo char- 
terer got the ship arrested and sold, and the money was brought into 
Court. Before any order had been made for the payment of the proceeds 
out of Court, the master also had got the ship arrested at his suit for 
wages due, but no decree has been obtained. Subsequently, the char- 
terer, withont notice to the master, obtained an order of Court for the 
payment of the proceeds of snle to satisfy his bottomry bond. There- 
upon, the master applied to restrain the charterer from taking the 
money out of Court, until the claim for wages had been first satisfied. 
Held that the master had a lien on the proceeds for wages due to him 
at the time of the sale of the ship, prior to that of the bottomry bond- 
holder, and that he was entitled to have the proceeds retained in Court 
until the hearing of his claim. 5 B. L. R. 258. 


. 176. The Stat. 7 Geo. 1, c.21, section 2 (which declared void all 
contracts by way of bottomry made by any seas bey of His Majesty on 

any ship in the service of foreigners bound, or designed to trade, to the 
Bast, and all contracts for loading or supplying such ships with 
goods &e., or with any “ provisions, stores, or necesaaries, ’? &c.), is 
repealed by implication. 
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The Stat. 3 and 4 Vict., c. 65, section 6, does not confer ji 
upon the High Court of Bombay on its Admiralty side to entértaia 
causes for necessaries supplied to foreign ships, that statute not extend- 
ing to India. 


The Stat. 24 Vict., c. 10 (Admiralty Act of 1860), does not extend to 
India. _ 
The jurisdiction of the High Court onits Admiralty side ts the same 
as that exercised inthe Court of Admiralty in England prior to the pas- 
sing of the above statutes. : ; 


When a suit is brought by material mon for necessaries supplied to 
a foreign ship against tho surplus proceeds of such ship lying in the 
registry of the Court, and thero is no opposition on the part of the owners 
of those proceeds, the Court has a directionary power to allow tho 
claim of the material men to be paid out of such unclaimed proceeds. 
6B. H.RO. J. 4. 


177. A ship was chartered for a voyage from Calcutta to 
Jedda and back, while at Jedda, the master found it necessary — to 
borrow money for the wages of the crew and other purposes; and 
with the consent of the owner, tenders were invited by adver- 
tisomont for a sum for which a bottomry-bond was to bo given. 
Several tenders were made, and one by the charterer of the ship was 
accepted. A. bottomry-bond was executed by the master, with the consent 
of the owner,in which was included the expenses of certain repairs Which 
had been found necessary at an intermediate port on the voyage from 
Calcutta, and for which the master had made himself liable. By the bond 
tho master bound himself, his heirs, executors, and administrators: for the 
payment of thesum named thercin, and part of the consideration was ex- 
pressed to be the payment of the debt which the master had incerred at 
the intermediate port. On arriving in the Hooghly, the ship wus taken 
in charge by 2 pilot, under whose advice the master engaged a steamer 
to tow her to Calcutta. He was sued in Calcutta for the hive of the 
stenmer, and had to pay the claim. When the ship arrivedin Calcutts 
the bond-holder obtained a decree on his bond, and had the ship arrested 
and sold; buton the application of the master, who had put in aclaim 
for wages, the Court ordered ; that the proceeds should remain in Court, 
pending the consideration of the master’s claim. Inasuit by the master 
to recover the balance of wages due to him as master of the ship, and 
for the expenses of the steamer which towed the ship up tho river to 
Calcutta. 


Held the towage was n disbursement fnirly made, and of which 
bond-holder had the benefit ; the master therefore had a licn on 
ship for such disbursement. 

Semble.—The master also had a lien for wages down to the time when 
he was aw discharged, and not merely down to the timo of the arrival 
in port and arrest of the ship. 

The master, however, having bound. himself by the terms of the bond, 
was precluded thereby from setting up his. tien against that of the bond- 
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holder, to whom on the face of the bond, he had constituted himself 


24 Vict. c. 10 (the Admiralty Act 1861), and 26 Vict, c. 24 
(the vice Admiralty Act 1803), extend to India.* ‘The High 
‘Céurt, as: constituted by the Charter of 1862, had not, by vir- 
tue of the Admiralty Act 1861 or otherwise, any jnviediotion 
orerclnims for disbursements. by the master. But after’ the pussing of 
the Charter of 1865 the vico Admiralty, Act 1863 applied to the High 
Court, as being “a vice Admiralty Court ’”’ established, after the passing 
ofthat Act, in a British possession, ’’ Held, therefore, that the High 
Court had jurisdiction, as a vice Admiralty Court, to entertain the claim 
of the master for wagos aud disbursements on account of tho ship. 6 
~.L, R. 823,824. | 


BOND [ Instalment). 


178. A snit may lic on an_ instalment bond notwithstanding the 
terms of the bond give the plaintiff aright to exccute itas a decree.. 4 
W. R. 81. 


179. The defendants, purda-nushcer ladies, having unsuccessfully 

' defended the suit thronghout on the gound of tender of payment and 

deposit in Court, and that they had done all they could to indace the 

plaintiff to take the money due on a kistbundee or instalment-bond. Held 

that it was too late for them now in appeal to urge thnt they had been 

overreached by the plaintiff, and mado to execute » bond for money 
which they had never owed. a 


_ Hold also that tho Sub-Judge was right in restricting the plaintiff to the 

. property pledged in the Avstbundee, plaintiff having sued upon the 

thundee and prayed to have his claim declared payable by the sale of 
property mortgagod therein. 18 W. R, dg 


180. Inasuit to recover from a ticcadar certain arrears of rent and 
( under the denomination of “ interest 7’) an increment of 50 per cent, 
on the amount roserved according to astipnlation in the kaboolout that 
such incroment should become due in the event of non-payment of 
an instalment on tho day on which it was to be paid. 


‘Held that the 50 percent, stipulated for was in the nature of a penalty, 

Nd relation Go any actaal oc sagpased loss slich the Geminder 

__ gustain from delay in the payment, and that plaintiff was entitled 

ee eee only so much as would compensate him fur such loss. 20 
f. KR, 267. 


181, Plaintiff sued in a Small Canse Court, on an instalment-bond 
- 81 rnpees. The bond had. been executed for nuzzar or salami con- 
temporaneously with the execution of a potta and kabuliat, by which 
tle defendants agreed to pay the plaintiff 335 rupees a year, for two 
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o 


BOND (WRITTEN), 


, 4,8 rent for certain land. The gotta and kabulait had not been re- 

gistered. A previous suit brought’by the plaintiff under Act X of 1859, 

had been, therefore, dismnisso, and no bral evidence was admitted to 

prove the terms of the putta and kabuliat. The defendants now claimed’ 
wu set-off aguinst the amount claimed under the bond, on the footing of « 

coutract contained in the potta and kabuliat. The Judge refpspd. to 

receive tham in evidence, or to receive oral evidenge of their contantes, 
and gave a decree in favor of the plaintiff, subject to the opinion of: the 

High Court on four questions submitted by him. 


Held, the suit on the bond. was properly cognizable by the Smal) 
Cause Court as a simple debt due under the bond, It was clearly. upt 
for an abwah or illegal cess, whether it was nuzzar or sulami waa ime 
muterial, the defeudant having benefited in the Act X suit by the 
fact that no.oral evidence had been admitted to prove the contests 
of the pottau and kabuliat, it would have been contrary to rule and in- 
equitable to admit such evidence now in support of: his claim of. set- 
off. 5B. L. RB. App. 1. 


BOND (Joint). 


188. A-creditor wholends money on & joint bond or on several 
bonds,exercising the right which he possesses to resort to all his security 
till the debt is re-paid, is uot fetterod by any arrangements between 
the principal and the surety or sureties as to the mvude in which tho 
principal shall indemnify. 11 W.R. 461, 


+ 


BOND (Novation of). 


183. B becamo surety under bond to Government for the treasurer 
of » Collectorate. The Collector yearly cxamined the accounts,and struck 
a balance which he certified to be correct, B on each such occasion, exe- 
onted a new bond, but the old bonds were not cancelled or given up. 
On subsequent enquiry, the trcasurer was discovered to have embezzled 
moneys during euch year. Held that, on such discoveries being made, 
B was still lizble uuder the old bonds there having been no novation.. 


Where the Courts below had admitted evidence not properly admis- 
sible, the Judicial Committe examined the whole evideuce, and being 
satisfied that there was tudependent of that inadmissible evidence, suffi- 
cient to justify the decision of thoso Courts, dismissed the appeal. 9 BL. 
L. R. P. C. 304. 


BOND (Undor Seal). 
184, A bond, although under seal, dves not in India of itself import 
that there has been a sufficient consideration forit. 2N.W.P. | 
BOND (Written). | 


Where a husband writes and signs bond inthe name of his 
wife, there is a tacit or implied contract by hin that he had authority to 
do so. Ifhe had not anthority, the obligee may sne for damages for 
breach of contract or for false reprosentation, 18 W. R. 249. 
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CARRIER [By water]. 


188. A carrier by sea is obliged to make an actual delivery of goods 
catried by him to the oonsignee ; bat snch prima facie obligation 
may be affected by the custom of the port where the govds are to be 
delivered. 


Neither by the custom of the port of Bombay, nor by the provisions of 
the Custoin’s Act, is the master of » ship bound to wait 15 days before 
commencing to land his cargo, but within a reasonable time after the 
arrival of his ship 48 hours in the case of a sailing vessel, and some what 
Jess in case of a steamer—he is at liberty to land goods, if the consignee 
has not then sent boats for them, and such landing is not unlawful, or a 
breach of contract as carrier, on the part of the master. 


The landing of goods under the above circumstances and setting them 
apart for the consignee, dv not constitute a delivery of them to the con- 
signeo, but such goods after being so landed continue in the possession 
of the master as currier. 


The defendant received goods on board his stenmer under a bill of 
lading which exempted hin from, liability for loss occasioned by the 
act of God, the Queen’s enemies, fire, and all every other dangers and 
necidents of the seas, rivers and navigation of whatsoever nature or 
kind, and lawfully landed them on the Custom House Bander at Bombay 
where they were accidentally burned before they were delivered to the 
consignee. 


Held, that he was protected by the above exception in the bill of 
lading. 6 B. HH. .O. J. 71. 


187. Plaintiff shipped some bales of cloth from Calentta to Rangoon 
under a bill of lading by which the defendants were bound to deliver, 
‘€ accidents, loss or damage from fire, machinery, boilers, sterm, and all 
the accidents of the sea, rivers, land-carringe, and steam navigation, &.’” 
excepted. On the voyage, one of the boilers leaked, and steam and 
water escaping, some of the bules were damaged. 


Held that the damage was within the exceptions in the bill of lading 
and therefore that the defendants were not liable to make good 
the loss. 


Quera.—Whether, notwithstanding the exceptions in the bill of lading. 
the defendauts might not have been made liable in a suit on the implied 
warrantly if ithad been proved us a fact that the boiler was not rcason- 
ably fit for the voyage. 


The bill of lading contained a provision that any claim for short de- 
livery or for damnges done to goods should be made at the port of Cal- 
cutta and not elsewhere. Held that this clanse did not affect the plain- 
tiff’s right of suit in the Court at Rangoon, and that if the defendants 
meant to object that no claim had been made in Calcutta before the 
commoncement of the suit, they should havo done so in proper time, 
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viz., in his written statement. An objection onthat ground taken for 
the first time at the hearing of the appeal was disallowed. 8 W. RB. 35. 


CARRIER ( Common ). 


188. So long as goods, thongh delivered to acommon carrier appointed 
by the consignee, remain at the risk of the consignor, they are not 
delivered to the consignee. 1 M. H. R. 200. 


169. In an action to recover damages for injury cansed to the goods 
by the negligence of the defendant as a common carrier, it is not nécessary 
for the plaintiff to give evidence of such negligence unless the defendant 
has shown that the injury was occasioned by « canse which was within 
the exceptions. Then the plaintiff would be at liberty to show that 
there was negligence so as to deprive tho defendant of the benefit of 
the exceptions. 22 W. Rt. 40. 


190. Plaintiff delivered certain jute to the India General Steam Na- 
vigation Company at Serajgunge, for delivery atthe Estern Bengal Rail- 
way Companie’s station at Senldha, and it was arranged by the bill of 
lading (tho contract in the case ) that the freight from Serajgunge to 
Sealdha should be payable to the Eastern Bengal Railway Company at 
Senldah, and it was so pnid upon the delivery of the goods. A portion 
of the jute was not delivered, and this suit having been brought agninst 
the Eastern Bengal Railway Company for the value thereof, the Small 
Cause Court Judge was disposed to dismiss the suit without further 
enquiry, onthe ground of want of privity between plaintiff and defendant : 
Held that it was premature for the Judge to say that the suit could not 
lie against defendant without proceeding with the further investigation 
of the case, and that although plaintiff migtht have a remedy against the 
Indian General Steam Navigation Compay, it by no means followed that 
he had vone against the defendant Company also. 17. W. R. 240,241. 


191. A person carrying on the ordinary business of a proprietor of 
dak-carriages does not come within the term “ cemmon carrier’’ as that 
term is understood in the English law. 


Such a person is bound to exercise reasonable and ordinary care in 
respect of baggage entrusted to him, but is not responsible for any loss 
which may not arise from the negligence or default of himself or his 
servants, he not being a common-carrier bound to insure the safe con- 
veyance of the baggage against all risk, save the act of God or the 
Qeen’s enemies. 

He is to be regarded as a baliee for hire, and the fact that he does not 
deliver the baggnge at the end of the journey should be accepted as pri- 
ma facie proof that the loss has been occasioned by negligence for 
which he is responsible, and, consequently, the onus of proof lies on him 
that reasonable care was exercised by him. 2 N. W. P. 2387. 


192. A and Co.at Madras shipped by the B. I. S. N. Steamer “Meh- 
ratta”’ a box of coral to be delivered to their agent M. at Bimlipatam. At 
the time of shipment they declared the value and paid enhanced freight on 
account of such value. By the bill of lading the Company undertook to 
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‘deliver the ense in good order at Bimlipatam to the consignee M. Subject 
to certain conditions annexed. By one of those conditions if the eon- 
signep did not take delivery whenthe ship was ready to discharge, the 
goods might be ware-housed at the merchant’s risk, and the Company’s 
liability wasito cease when the goods left the ship’s side. ‘The consignee 
did not take delivery at the ship’s sido, and the Company’s agent at 
Bimlipatam took the case to the custém house as he was bound to do 
by the Regulations of the port. Ifthe Superintendent of tho Custom 
Honeo had known that the case contained corals, 16 would have been 
placed in an inner room, but the Company’s agent did. not know tho 
contents of the case, and, thorefure was unable to give any such in- 
formation to the Superintendent.’ While the case was lying at tho 
Custom-house, application was made on plaintiff’s behalf tothe Company’s 
agent for delivery of the case upon the usual guaranteo. The agent ro- 
fused to deliver the case without the production of tho bill of lading. 
Afterwards the bill of lading was received from Madras and the case 
was delivered up. At some time betwoen its leaving the ship’s side and 
delivery to tho consignee the case was opened and a portion of the 
contents stolen. Held, that the defendants were not lable. 6 M. HU. 
R. 353. 


193. In March 1871 T and Co. brokers in Calcutta, sold to Sand Co, 
on account of Can up country seed merchant, 200tons of poppy seca, 
and allowed C to draw upon them to the extont of the valuo of 50 tons 
before despatch, on the terms of a previous contract by which they had 
allowed C to draw against cotton to arrive in Calcutta before the drafts 
matured, C authorizing them to receive payment on his account on 
goods sold and delivered through them. Towards the end of March C 
entered into an arrangement with E, a merchant in Calcutta, under which 
B accepted bills to a large amount for C upon C’s promise to cover the 
bills before maturity. In June C ordered the defendant Railway Com- 
pany to consign all goods despatched from Fyzabad to E’s address 
and empowered Ii to take delivery of,and give receipts forall such 
goods. Inthe same month © despatched from Patna, in bags supplied 
by S. & Co., 55 tons of poppy seéd to Calcutta, and sent the Railway 
receipt to E, who was thercin named as the consignee. One of the terns 
printed on the receipt stated that goods would only be delivered to tho 
consignee named in the receipt or to his order. In advising E. of the 
‘despatch of the poppy seed, ©. informed him that it had been sold to 
S. & Co., and that delivery was to be made through T. & Co., and E. 
had also seen letters which passed between C. and his agents in which 
the following passages occurred, “ our Caleutta firm will deliver the 
poppy to T. & Co. and “ Do your best and hurry off despatches of 
50. tons of poppy. The rest of the poppy and linseed can go to FE. 
K. endorsed the railway receiptto S. and Co., who paid the freight, ahd 
sircars of H, and S. and Co., together went to the railway station 
and demanded delivery which the Railway Company at first promised to 
give, but aftorwords, under an order from C. to deliver 50 tons to 
T. and Co. and to no other party, the rest of the seed to be delivered 
according to documents,” they at T. and Co’s requést delivered the 
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whole 55 tons to them. Inan action]by E. agninst the Railway Com- 
pany for non-delivery of the deed to him. 7 


Held (per Markby, J., ) E, was a mere agent of the vendor for the 
delivery of the goods} T. & Co. had a superior title to the goods, of 
which E, had notice. 


Held (per Conch, C. J.,and Mucpherson J., on appeal ) the Railway 
Company was bound to deliver to E. The property in the goods and 
right of possession was iu him; he had an authority coupled with an 
interest which C could not revoke ; he had no notice of the title of 'T’. & Co, 
which was an equitable rightonly. 8 B. L. R. 581,582. 


CHAMPERTY. 


194. Quere.—Whether Champerty or Muintenance according to English 
Law is forbidden by the Law of India, 3 W. R. ’.C. 38. 


195. By the English law, to maintain an action for Champerty or 
Maintenance, it is necessary to establish that the transaction was 
against good policy and justice, or tending to promote unnecessary litiga- 
tiun. 8 M.1L. A. 170; 3 W.R. PLC. 33, : 


196. Held by Glover J. ( Macpherson, J., aeons |; that there is 
no law against Champerty or Maintenance in Bengal. 9W.R. 490. 


197, Every purchase of a suit is not Champerty. 9 W.R. 243. 


198 Where the purchaser of a share of land joins his vendor ina suit 
to recover his own property, lis action cannot be termed “‘ Champerty.”” 
12 W. BR. 133. 


199. Quere.—Whether contracts involving Maintenance and Champer- 
ty, as those offences aro defined by English law, will be enforced. 1 N. 
W. P. 1 


200. The law of England as to the offences of Maintenance and 
Champerty does not apply to Natives of India. In dealing with objections 
to their contracts, on the ground of Maintenance or Champerty, the 
Court must look to the general principles regarding public policy and 
the administration of justice upon which that luw at present rests. 


To constitute ‘“ Maintenance ”’ imporper litigation must have been 
stirred up with a bad motive or purpose, contrary to public policy aud 
justice. 


‘‘ Champerty ”’ isa species of “ maintenance,” and of the same charac- 
ter, but with the additional feature of a condition or bargain, providing 
for a participation in the subject-matter of the litigation. 1 M. H 
R, 153, 


201. Maintenance and Champerty are not offences in India, and the 
ground on which agreements which are champertous, and agreements as 
to Maintenance, are considered void here, is because they are consider- 
ed void and against public policy. Accordingly, in this country no action 
lies against a person for Maintenance. 22 W. R. 138 
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299. The Courts will not interfere when a transferis completed at 
ence e. g. Where a party buys acertsin share of a litigunt’s risk and 
stands or falls by his purchase, having only the right to recover his share 
from the party suing if the latter wins his case, and having no claim at 
all if the Courts decide against hin. 


- Queere.—Whether, in the present state of the law in India, Cham perty 
can be pleaded at all. ‘W.R.S.N. 390. 


203. In consonance with the principles Isid down by the High Court 
of Calcutta in several decisions, the Lords of the Privy Council held 
that, although the law of Champerty was not applicable to the Mofussil, 
the Courts would be exercising avery unsound discretion, and acting 
on a very erroneous principle, if they were to allow a stranger to inter- 
fere in family affairs, by au agreement between him and the real heirs 
that if he should establish their claim he should be entitled to a share 
of their estate ; and that such an agreement could not be enforced, 
being something against good policy aud jastice, something tending 
to promote unnecessury litigation, and something that in legal sense is 


immoral, 22 W.R, P. C. 148. 
%p 


204. RR entered into an agreement with G, that if snit, which was 
then about to be brought by G for the recovery of certain land, shonld 
be decided in favour of G R was to pay G Rs. 85, and G was to make 
over to R half tho land recovered. Ri was to pay G Re. 51 in certain 
proportions which R was to lose if tho suit was not decided in favour 
of G, G recovered the land and K then sued him upon the above agree- 

' ment. 


No issne was taken in the Court of first instance on the question 
whether the agreement was void for Champerty. 


An issue was raised on this question by the Appellate Conrt and(no 
evidence being taken) was decided in favour of the defendant. 


Held in special appeal that, as it was not manifestly apparent on the 
- face of the proceedings that the agreement was against morality or pub- 
lic policy, the Appellate Court ought not have held it void. 


Semble.—That the above agreement was not void on the ground of Cham- 
perty ; at any rate, that it was capnble of explanation by a consideration 
of the surrounding circumstances which the plaintiff should have had 
an opportunity of giving in evidence. 6 B. H.R. A. J. 63. 


295. Inasuit by a Mahomedan mooktear for specific performance of an 

, agreement under which he advanced money to carry on nv snit by mem- 

bers of a Hindu family to set aside alienation made by their father, on 

the understanding that he was to be entitled toa share of the estate reco- 

vered from the purchasers in the event of success: Held, that the »gree- 

; ment savored of Champerty, and that a suit involving such interference 

a the affairs of a Hindu family could not be countenanced. 13 W. 
. 427, 


206. The three childless widows of zemindars instituted a suit against 
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the rightful heir to their hnaband’s estate,in which unsnecersfully disputed 
his legitimacy. Previously thereto they had obtained advances of money 
from the present olaintiff, and executed in his favonr an agreement and 
a bond, whereby they secured to him the payment of large sums in case’ 
they recovered their hnusband’s estate, and virtually gave to him the en- 
tire control of their suit. Subseqnently they agreed with the rightful 
heir to compromise the suit, which compromise however was never acted 
upon, partly owing, it was alleged, to the subsequent conduct of the 
heir. At the date of the compromise, tho heir, who lind just attained his 
majority, and was without proper Counsel or assistance, and acted under 
threats from the plaintiff, a powerfal and wealthy banker, that he would 
carry on the litigation agvinst him per fos ant nefis, was induced, con- 
trary to his own judgment and sense of right, and without any evidence. 
that the snm cliamed was really due to the plintrf,to exceute a bond in his 
favour, whereby he bound himself to pay a large sum of money claim- 
ed by the plaintiff as being due from the widows ; the pluntiff on his 
part agreeing thathe would treat such paymeutas a satisfaction of his 
claim against the widows, but meanwhile thet he retaim the, sccurrties 
which he held from them. 


In asnit brought by the plaintiff aguinst the heir to enforce the Inst 
mentioned bond Held that the bond was wholly invalid and fraudiu- 
lent as against the defendant, and that as there was no privity of con- 
tract between the plamtiff and defendant independently of the 
it could not stand as security for anything which might be justly 
from the widows. 


—The transaction, exen if valid, did not amownt to a nova- 
tion; for the plaintiff never abandoned his claim against the widows, 
bnt only agreed to abandon his remedy against them, in case he obtaia- 
ed satisfaction of his clatin from the heir. 


ve.—Whether the plaintiff could have recovered from the widows, 
if they had been srecessfal against the heir, the large sums of money 
secured by their bond and agreement ? 


The Jaw of Champerty and Maintennnce is not the same in India as 
in England. The English Statute with regurd to Champerty is not 
applicable in the mofussil in Lndia, The [ndian Courts in every transaction 
must decide upon the facts whetherit is merely the acquisition of an 
interest in the subject of litigation bone fide entered inte, or whether 
it is an unfair or illegitimate transaction got up forthe purpose mere- 
ly of spoil, or of litigation, disturbing the pence of families, and carri- 
ed on from # corrupt or other improper motive. 13 B. L. R. $9. 


297. N, claiming to be entitled to certain real and personal property 
as heir of one J, brought a suit onder Act X[X of 1841 to obtnin possession 
thereof ; and, in order to provide funds to carry on the litigation execns- 
ed an thrarnems, whereby he purported to relinquish and convey to one 
K a moiety of his right, title and interest in the property, in considera- 
tion of the sum of Ks. 50 K agreeing to take all proper -steps, and to 
defray allexpenses necessary for the recovery of the property, which was 
valued in the thrarnema, at Its. 75,090. K, accordingly, carried on the 
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enit and inenrred costs -to the extent Rs. 3,700, but the suit vas nlti- 
mately dismissed. The property ws afterwards taken possession of by 
the Conrt of Wards on behalf of one S, who claimed under an 

leged adoption by one A, the person last in possession. ‘There- 
after K, sold his interest under the trarnaine, which he valued at Rs. 
2,18,000, to the plaintiff for the sum of Rx. 1,700. Ina suit brought 
aguinst the Court of Wards ns representing S, for the recovery of a moie- 
ty of the property or its value, in which N refused to join as plaintiff and 
was inade a defendant: Held that the suit was not maintuinable, the con- 
veyance by N. to K did not operate asa present transfer of the property, 
but only as an agreement to transfer it on conditions which were ne- 
ver fulfilled; the plaintiff was not entitled to recover as against 8, 
who was no party to the deed. Held also that the transaction was void 
as being contrary to public policy, and one to which effect ought not to 
be given by the Court. 13B.L.R. 495. 


208. A Commissariat Officer named Mackellar had a butler named 
Lalah Miysh, who was employed to put forward with the money of Mac- 
kellur, or his own, various large contracts. ‘Two accounts were opened 
in several houses of agency in the names of Mackellar and Lalah Miyah. 
To secure himself, Mackellar caused Lalah Miynh to execute a will 
leaving his whole estate to Mackellar. Testator and legatee perished to- 
gether in the Persia steam ship, in 1864. The Administrator General of 
Madras administered to Lalah Miyah’s estate, but the personal represen- 
tatives of Mackellar contested the right of the Administrator General to 
Rey over the fund to those of Lalah Miyah. The result was that Lalah 

lyah’s representatives, the present defendants, were driven to a snit to 
establish their rights. Not having funds to prosecute that suit, Lalah 
Miyah’s representatives were recommended by their attorney, C, to apply 
to ono Jaffarji ‘Tyab Ali (the present plaintiff) who was also a client of C’s, 
for the necessary funds. Jaffurji consented to advance money for the 
purposes of the suit and on the 28th July 1869 » so-called deed of mort- 
gege drawn up by C, was executed between the present defendants as 
mortgagors and the plaintiff, Jaffarji, as mortgagee, whereby in consi- 
derntion of an advance of the sum of rupees 5,000 (the receipt of 1,890 
rupees of which was by tke instrument acknowledge)dto be made by Jaffarji 
to such attorney as he should select, before the Jlst December 1869, the 
defendants mortgaged every thing to which they might be entitled or 
recover by suit, the mortgage to be defeasible on payment of 50 per cent. 
of what they’ might recover by suit, and a further 50 per cent. upon all 
to which they might be entitled as the persons entitled to Lalah Miyah’s 
estate. They also covenanted to repay the money lent with interest. The 

resent defendants succeeded in their suits agninst the representatives of 
Dalah Miyah, and this suit was brought by Jaffarji to recover a commis- 
sion of 50 per cent. on the sum recovered, and the sums advanced, with 
interest. Defendants denied that plaintiff had fulfilled his part of the 
agreement and alleged that in consequence of his neglecting to supply 
funds they had been compelled to borrow of a third party. They also 
pleaded that the agreement was void for Champerty and Maintenance. Held 
that by the Law of England, which prevailed in the present suit, this cou- 


cian banTr. do 


tract was clearly void, being contrary to the plain provision of the com- 
mon and statute law against Maintenance, and that it was also void as being 
contrary to public policy. The Court farther found that the plaintiff 
had failed to fulfil his part of the contract, but allowed him, vtz., Re. 
2,200, with interest. 7 M. H. R. 128. 


209. The Mofussil Courts of India, administering justice according to 
the broad principles of equity and good consciencg, will not apply the Eng- 
lish law of Champerty and Maintenance according to the practice of the 
English Courts, but they will consicer whether a transaction impeached 
on the ground of Maintenance is merely the acquisition of an interest in 
the subject of litigation bona fide entered into, or whether it is an unfair 
or illegitimate transaction got up merely for the purpose of spoil or of 
litigation, and they will not allow a stranger to interfere in family affairs 
by an agreement between him andthe real heirs that he should be en- 
titled to a share of the estate. (8 M. I. A. 170) distinguished. 


A.,astranger, advanced money to enable B. C. and D., childless 
Hindu widows, upon a false cluim of inheritance. to take the estate of 
the family from E., the rightful heir ; A got the entire control of the 
suit and of the affairs of B. C. and D; and B. C. and D. executed an in- 
strument purporting to secure to A. a large sum of money upon their 
obtaining the propety and also gave him their bond for a sum alleged to 
have been advanced by him. 


B. C. and D. having agreed with KE. to withdraw the suit upon terms 
of compromise, E. was induced to enter into a bond to A., by which E. 
in effect engaged to pay to A., in discharge of his claim upon B. C. and 
D. a fixed sum, which was claimed by A. as the amount dune to him ; and 
A. agreed to abandon his claim upon them on such payment, retaining the 
securities he held from them until E’s bond was satisfied. 


At the time of entering into this bond, E. had only just attained his 
majority, was without proper counsel or assistance, and was threatened 
by A. with the consequences of not immediately acqutescing in his de- 
mand, the threats not being of bodily violence, but of carrying on the suit 
to his ruin; and such threats overcame his free will, and induced him 
contrary to his own judgment and sense of right, and without any evi- 
dence that the sum claimed was due, to execute the bond. 


On a suit by A. to enforce the bond:— 


Held, that the taking of the bondfrom E did not amount to novation ; 
that the bond was wholly invalid as against E., and could not even be made 
to stand as a security for what might really have been advanced by A. 
to B. C. and D., as nothing was ever due from HE. to A., and there ex- 
isted no privity of contract between them. 11. R. P. C. 241, 242. 


210. 3B, a childless Hindu widow, entered into an arrangement with 
G, whereby she appointed G herirrevocable attorney to institute,—and 
G agreed to institute and prosecute (with funds which he was to pro- 
vide),—a suit in B’s name to recover her husband’s estate from her 
brothers: and as part of the arrangement B conveyed and assigned 
to G all that she might recover, with all interest and accumulations 
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thereon,—the agreement being that G. should retain half of all that 
was vecovered, for his own absolute benefit as remunera- 
tion for his trouble, and that out of the remaining half G. 
should re-pay himself all sums of money spent by him in prosecuting 
the suit or for B’s maintenance pen dente lite, making over only the re- 
sidu of such remaining halfto B. A suit was accordingly instituted 
and B obtained adecree, in execution of which a large suin of money was 
paid into Court :— 


Held, that a suit would lie by the reversioners to restrain waste and 
to prevent the payment of the money out of Court to G. 


Held, by Peacock, C.J., and Macpherson, J., that the contract was veid 
sguinst the reversioners, otherwise than as a mere security for sums pro- 
perly paid and costs properly incurred by G, with interest on such sums 
and costs. 


Held by Peacock, C. J., that the arrangemeut by which one half share 
was assigned to G absolutely as remuneration was not binding on the 
reversioners,—~if not upon the ground of Champerty, upon the ground 
that it was an unconscionable bargain and aspeculative, if not gambling, 
contract. 


Held by Phear and Macpherson, J.J. that the whole contract and as- 
signment were void under the English Law as savoring of Champerty and 
Maintenance, and as being an unconscionable and gambling transaction, 
and therefore contrary to public policy. 


The suit by the reversioner was originally instituted in the Hooghly 
Court, and H, who was a defendant, was not subject to the jurisdiction of 
that Court. H however joined in anapplication to have the case tried 
by the High Courtin the exercise of its extraordinary origiual civil juris- 
diction, which application was granted. 


Held by Peacock C. J., and Macpherson, J., that the case having been 
transferred from the Hooghly Court, the law applicable to it was the law 
which would have governed it if it had been tried in Hooghly. 


Per Macpherson J.—Held that the law applicable to the case if tried 


in the Court of Hooghly was precisely the same as the Hnglish law ap- 
plicable toit. 12 W.R. O. d.13, 


211. In a deed, dated 17th July 1867, it was recited that A. was entitl- 
ed to certain property then in possession of D. and EH. and that A. and B. 
her husband, “ having no funds to adopt or to commence legal proceed- 
ings’’ for the recovery of the property, had applied to C. toassist them 
in commencing and conducting the necessary suits and to make all the 
requisite disbursements connected therewith until their final termina- 
tion, and that C. had agreed to do so, and also, as A. and B. had “ no 
means whatever,’ to pay to them or the survivor Rs. 150 a month until 
the final termination of the litigation. Then followed the appointment 
by A. and B. of C. to be their attorney to institute and prosecute all 
necessary suits, to sign all papers and documents, to receive all moneys 

' take possession of all lunds &c., to which A. and B. might become 
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entitled under any decree or order that might be made, and to appoint 
attorneys and vakeels. C. then covenanted to institute and pro- 
secute the necessary suits and to make the necessary advances 
and payments and to pay Rs. 150 a month to A and B. Then it was 
agreed that out of the moneys or proceeds of lands &c., recovered, C. 
should, in the first place, retain and reimburse himself all advances and 
payments made by him with interest thereon at 12 per cent; in the 
second place, retain to himself by way of remuneration for his trouble 
and risk, one-third of the net proceeds. of the litigation ; and, in the 
third place, make over the remaining two-thirds tow A. and B. A and B. 
covenanted not to intermeddle with C. in prosecuting the tigation, that 
they would render him all possible assistance, and that the power of attor- 
ney given by them to C. should be irrevoeable so long as he prosecuted 
the litigation and paid the monthly allowance Rs. 1o0. It was provided, 
however, that if B wished to devote all his time thereto, he might have 
the management of the litigation, but under the control of C; and 
that A. and B. might revoke the power of attorney on ve-payment to C. 
of allmoney advanced by him with interest at 12 per cent. ; and the sum 
of Rs. 2,100 by way of liquidated damages. A power was also reserved 
to A. and B. to compromise, but only with the consent of C. unless the 
sum to be received on the compromise should exceed the total amount of 


€’s advi nces with interest at 12 per cent. 


In persuance of this agreements a sit was instituted in the names of A 
and Bagainst D and Koto recover possession of the property. Chis suit 
was by the High Court decreed in the plaintiff’s favonr, buat was, on ap- 
peal, dismissed by the Privy Council with costs. While the suit was 
in the Court of first instance, Diand EL applied to have Cadded as a par 
ty. This application was refused, and Dand EK did not appeal from that 


refusal. 


Pending the htigation, Aan! B brought a suitagainst Dand E for 
wasilat, and obtamed a decree. On the 21st September A and B exeent- 
ed a memorandum of agreement, whereby C. purchased all their rights 
in the two snits brought by themagainst D and BE. Dand E now bronght a 
ga Neca C. alleging that they had suffered loss and damage by the liti- 
gafion instituted by A and B; that C was guilty of Champerty and main- 
tenance ; that the litigation was commenced and continued maliciously 
by Cin the names of persons who had no legal or equitable right and 
withont reasonable or probable canse ; that the agreement of 17th July 
1867 was illegal and contrary to public policy ; that the litigation was 
earried on by C. at his own expense and for his own benefit; and that C 
was the real mover in the proceedings and illegally used the procedure 
ef the Court to the damage and injury of the plaintiffs. 


Held, in the Court below and on appeal, that there was rengonable 
and probable canse for the institution of the wusilat suit brought by A 


and B against Dt and E. 


Held, by Macpherson, J.—That the agreements .of Jaly 1857 was il- 
legal and against prblic policy, as wlso where the subsequent institution 
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and maintaining of the snit which he (substantially only for his benefit) 
had maintained against them. | 


Held on appeal (reversing the decision of the Court below), that the 
snit was not maintainsble. The English Statutes with regard to Cham- 
perty and Maintenance were offences publishable by the Common Law; 
and the ground on which an action is allowed in England,—viz., that OC 
had been guilty of an offence by which the plaintiff had suffered damage, 
does not exist in India. Theonly ground on which agreements which 
savour of Champerty or Maintenance are held to be void in this country 
is that they are contrary to public policy. Assuming that the agreement 
of July 1867 was a vulid one, and that Cdid thereby acquire an inter- 
est in the subject-matter of the snit, and supplied the means of carrying 
it on, such acts did not entitle the plaintiffs to maintain the present 
suit, or to recover against C the costs of the former suit. C ought to 
have been made a co-plaintiff with A and Bin the former suit, or he 
onght to have been called upon to give security for the costs of that suit. 
13 B. L. R. 530. 


CHARTER PARTY. 


212. A Charterparty made between the defendants (the owners of 
the seaforth) and HL. and Co. (the freighters ) provided that “ the owners 
should employ at the ports of discharge the consignee nominated by the 
frieghters to transact the ship business there inwards and outwards on 
the customary terms, not exceeding 24 per cent on amount of freight 
payable inwards and 5 per cent outwards. 


H and Co. nominated the plaintiffs to transact the ship’s business in 
Bombay (a port of discharge) with the knowledge and consent of the 
master of the sesforth, and the plaintiffs accepted and acted under such 
nomination. 


The defendants refused to pay the plaintiff’s commission on the out- 
ward freight of the seatorth, on the ground that, under the circumstances 
under which such freight was procured, the plaintiffs were not, under 
the Charterparty, entitled to receive commission on it. 


Held that the plaintiffs were sufficiently within the consideratifm of 
the Charterparty to maintain a suit for the breach of such clauses of it us 


were inserted for their benefit. 6 B. H.R. O. J. 144. 


213. The plaintiff chartered aship, of which he was master, to one 
C. H. C. of Calcutta, under a Charterparty by which it was agreed that 
the ship (which was then at Melbourne) should proceed to certain ports, 
and there load a cargo for Calcutta: ‘ the cargo to be delivered to the 
Charterer at Calcutta, on being paid freight at and after the rate of the 
lump sum of £ 1,15), for the full reach of the ship ; the said freight to 
be paid on the unloading, and right delivery of the cargo as customary, 
Jess any advances that muy have been made.’”’ On the arrival of the ship 
at Calcutta, C. H.C. requestei the plaintiff todeliver the cargo to the 
.defeudants as his agents, which the plaintiff agreed todo on having 
payment of the freight guaranteed by the defendants, The de- 
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fendants were bona file holders of the bills of lading which + had 
been signed by the plaintiff im respect of the cargo. They sent 
to the agents of the plaintiff in Calentta the following letter “as it 
will be necessary for us for the protection of our interest to get 
delivery of the cargo, and as we do not care abont further trouble in the 
mutter, we agree to guarantee payment of the balance of freight dne on 
the Charterparty, less any claims for short delivery, &c.,”? On 
unloading there was found to be a deficiency in quantity bet- 
ween the goods mentioned in the billsof lading, and those actually 
shipped and delivered. Held that notwithstanding this the plain- 
tiff was entitled to the whole ofthe freight specified in the Charter- 
party, and was justified in keeping the cargo until the freight was puid. 
8B. L. R. 340; 17 W. RB. 49. 


CHEQUE. 


214. An order directing a servant to pay at an uncertain'time a 
certuin sumof money to the payee on account of advance, is nota che- 
que, and the payee cannot transfer the same to a third party so as to 
give such third party a right of action against the drawer of such 
order. 


Nor is such a document evidence of a debt, enabling the person to 
whom the sume is transferred to contend that by the sale to him he ac- 
quired the interest in a debt due by the writer of the order to the payee. 
2N. W. P. 835. 


CLIENT AND ATTORNEY. 


215. The principle that while the relation of client and attorney sub- 
sists in full rigor, the latter shall derive no benefit to himself from the 
contracts or bounty or other negotiations of the former applies with equal 
force to the relation of vakeel and client 10 W. R. 469. 


216. Where « bond is given by aclient to an attorney not only is 
the client not estopped from disputing the consideration alleged in it, 
but the onus proband: of the fairness of the transaction lies on the at- 
torney. 2 W. R. 307. 


CLIENT AND VAKEEL. 


217. A vakalutnamah given by a plaintiff and couched in general 
terms, suffices prima fucie to anthorise the vakeel to apply on behalf of 
the plaintiff for leave to withdraw from the suit; and in the absence 
of any thing to show that the vakeel acted contrary to his instructions 
or otherwise was guilty of misconduct in making the application, the 
client is bound by the act of his vakeel. 5 W. R. &01. 


218. The admission and consent of a vakeel made with due anthority 
will bind his client, though not present at the time of making it. 
Where therefore an order was made for the pnyment of a certain sum, 
being the moiety of the profits of an estate founded on the amount for 
which security had been taken as the rental of the zemindary when pos- 
session was given up, and that amount was admitted and assented to 


54 COLLUSION. P. IV. 


by’ the vakeel in Court, snd the order made accordingly, held by the 
Judicial Committee, affirming the judgment of the Court below, that. 
kuch consent was binding on the client, aud precluded him: from after- 
wards opening the account. 2'M. I. A. 203. 


219. Though » vakeel is entitled to whatever charge his client agrees. 
to, yet ifa vakeel acts under an engagement constituting him the client’s. 
Mooktear and legal adviser, he is bound by the same rules ag an Attorney, 
and is, therefore, entitled only to such reasonable remuneration. as the- 


law allows. 2 W. 8.307. 


220. Suit by a pleader against his client to enforce a contract whicly 
provided for the payment to the former of a large remuneration for his. 
services, including a portion of the property in suit, Held that such a 
contract stands on a diffrent footing from one between private persons ;. 
and that the Court, before enforcing it should require the plaintilf 
clearly to show its fairness, and that no undue advantage has been taken. 
of the client. . 


Ttis necessary in such a case to look to the whole of the cirenmstances 
and the strbstance of the transaction, and not merely to the Innguage of 
the agreement. A contract nade in good faith by a person with a litigant 
to supply him with funds to carry on the suit onthe security of the pro- 
perty m dispute will be euforeed. 


Such a contract is distinguishable from.an officious intermeddling in 
the suits of other persons or acts tending to promote unnecessury litiga- 


tion. IN. W. P. 1. 
COLLUSION. 


221, Where a deed was executed conveying a man’s entire: property 
to his son, only two yeurs old, and reserving to himself one rapee aday 
for his subsistance, and after execution the conveying party remained in 
possession ; Held that in the absence of explanation no other inference 
conld be drawn than that the deed was merely intended to be used as 
a blind, 10 W. R. 449. 


222. Defendant having purchased a decree, canseé the judement-deb- 
tor’s (B’s) rights and interests in certain property to be sodd in execu-. 
tion, and bonght them himself. Plaintiff, who had purchased one B’s rights 
and interests in a four annas share of the property, intervened; but his 
intervention having beeu rejected in the Summary Department, he syed 
to set aside the summary order, and to establish his vendor’s right in the 
property. Thevendor having adinitted the sale to the plaintiff, the first 
Court thought it unnecessary to examine the witnesses to, and the wri- 
ter of, the deed of sale, und finding the plaintiff im possession decreed 
the suit. This decesion was reversed in appeal. 


Held, that the Lower Appellate Court did wrong in’presuming collu- 
sion between B and his vendee (the plaintiff ) and ought not to have re- 
Jected the deed withont examining the writer and witnesses, and that 16 
should have decided whether plaintiff was in possession at any tine 
under a deed of sule. 10 W. BR. 451, 482. 
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COMPANY (Registered). 


223. Where the Articles of Association of a Limited Company stat- 
ed that the objects for which the Company was established were for the 
purchase of the business of an hotel-keeper, confectioner, and provisioner, 
the future working and carrying on of the said business, and the doing 
of all such other things as were incidental or conductive to the attainment 

of the above objects, it was held, that the Directors had power to bind 
the Company by the issue of negotiable securities in the ordinary course 
of business, 

Where a note which had been taken by the Company as a security 
from two judgment-debtors of the Company was endorsed by the Com- 
pany to a third party and discounted by him, and was, on the due date, not 
having been taken up by the makers, renewod by tho Company,—Held, 
such negotiation of the note by the Company was within the ordinary 
scope of the business of the Company. 


Also held, upon the facts, that the power of the Company to issue ne- 
gotiable securities was well exercised, and that the Company had due 
notice of dishonor by the makers. 1 B. L. R. O. J. 14. 


224, A momber ofa duly registered Company, whose shares havo been 
forfeited is as much a past member as a member whose shares have been 
surrendered or transferred, but he is not liable to be placed on the list of 
contributories until it is established that the existing members are un- 
able to satisfy the contributions required to be made by them, in pur- 
suance of the Indian Companies Act, and that the debts, in respect of 
which he is called upon to contribute, were incurred prior to the date 
on which he ceased to be a member of the Company. 1 N.W. P. 101. 


225. The Register of shareholders, required by section 14 of Act 
XIX of 1857, may consist of particulars entered in different books 
which taken together substantially contain all the information which the 
Act requires. 

If there be a substantial compliance with the requisitions of the Act, 
the Rogister is not invalidated by reason of slight deviations from its 
directions, or by unimportant omissions or defects in tho particulars of 
information specified in section 14. 


If the certificate of Registration be not forthcoming, the fact of in- 
corporation may be proved aliwnde, 3B. H. R.O. J. 106. 


226. <A suit may be brought in the Courts in India against a Com- 
pany that is being wound up under “ The Companies Act 1862,”? withont 
the Jeave of the Court of Chancery being first obtained. 


" Semble.—The High Court will, in the exercise of its general power, 
stay the proceedings in asuit against such a Company where the circum- 
stances are such as to render it proper todoso. 5B. H.R. O.d. 83. 


227. Inasuit brought by a transferee of shares ina Joint Stock Bank- 
ing Company, formed after the passing of Act VII of 1860, and neither 
incorporated nor registered when the plaint was filed, to compel the 
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Directors, Trnstees, and Public Officer of the Company to give up the share 
certificates which had come into the possession of the Bank,-or to pay 
damages to the plaintiff: Held, that the Company being illegal, 
under section 2 of Act XIX of 1857, the suié was not muintaiuable. 8 B. 
H. R.@. Jd. 159. 


228. A Company was formed with the following objects, as stated in 
the Memorandum of Association, viz., “of securing valuable property 
inthe new port and town ofC and its immediate vicinity; and of 
improving the property so acquired by building upon, letting, or sel- 
ing it as may be deemed most advisable; and of undertaking the 
construction of public works calculated to facilitate trade, and also of 
constructing tramways, roads, docks, wharves, and jetties upon the land so 
as to be acquired ; and for all other purposes that may be essential or 
conducive to the attainment of or connected with the above objects ”’. 
Soon after the establishment of the Company, the Directors were induc- 
ed to take a share in and become liable for the cost of a mill for husk- 
ing rice, which it was intended to establish by a separate Company; and 
a considerable sum was advanced out of the funds of the Company for 
the building of the mill and for machinery &c. The undertaking fail- 
ed, and the Directors, to avoid losing the advances of the Company, 
resolved to take over the mill, and carry iton as the property of the 
Company. They accordingly purchased a large quantity of rice which 
was husked atthe mill, and consigned to several firms in England. P 
M and Co. were appointed agents of the Company in Calcutta for the 
purpose of shipping the rice, under Ictters from the Directors guarantee- 
ing that the Company would pay at maturity any re-drafts which might 
be drawn on PM & Co. as their agents in respect of the shipments. 
Bills of Exchange were drawn by P Mand Co. on the firms to which 
the rospective consignments were made, and these bills were sold in tho 
ordinary course of business in Calcutta, P Mand Co. realizing the pro- 
ceeds for the benefit of the Company. These bills were honoured by 
the respective consignees. The rice was sold in England at a consider- 
able loss, and re- drafts for the deficiency were drawn on P M and Co. 
oronthe Company. ‘The Company went into liquidation during these tran- 
sactions. Some of these re-drafts had been accepted by the Company, 
and others merely registored by the liquidators as claims against the 
Company. Claims were now made on the Company by thedrawees or 
endorsees of these re-drafts, but the liquidaters declined to pay 
them, stating that the proceedings, in connection with the 
consignments of rice, were not authorized by the Momorandum 
and Articles of Association of the Company and that therefore the Com- 
pany was not liable for any losses in respect of such consignments. Held 
that trading in rice was a transaction wlira vires of the Company; the 
Directors therefore could not bind the Company, and the consignees 
could not recover in respect of the shipments. 


The Company was not liable on the re-drafts ; it had no power to is- 
sue Bills of Exchange or to accept the re-drafts, and therefore the 
holders of those which had been in fact accepted were in no better po- 
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sition than the holders of those which had not been accepted. 7 B. L. 
R. 583, 584. 


COMPENSATION. 


229. A putneedar is entitled to compensation, although there was no 
apreement to that effect. 4 W. R. 40. 


230. Comspensation-money for land taken up by a Railway Company 
should be divided by the parties entitled to it in the ratio of their res- 
pective interests in the land. 18 W.R. 91. 


COMPROMISE. 


231. A razinamah to compromise a suit, anda ond arising out of 
the same transaction, recognizing a right in one-fourth of a Tnlook, de- 
clared nulk and void, as having deen obtained by frand and intimida- 
tion by the Manager of the Agent’s Court at Ganjum, who used his offi- 
cial charactor,as & pressure upon a Zemindar in difficulties in that district,, 
to effect from him the execution of such instraments. 10 M. I. A. 60: 


232. Where the parties to a suit which went up on appea) to the High 
Court entered into an agreement in 1826, by one of the terms of which 
it was stipulated that both'parties should provisionally take possession 
of certain portions of the land in dispute, but that either party would 
be at liberty within 12 months from the date of the agreoment to apply 
to the proper tribunal to effect a rectification in the quantity of land which 
cach was to hold permanently,and oue of the purtics did make such appli- 
cation to the local Judge, who refused tr entertain it on the ground: thad 
the appeal (which under the agreement was to be abandoned) was. still 
before the High Court: It was held by the Privy Council that the local 
Judge should either havo entertained tho application himself as an ori- 
ginal suit, or have kept possession of it until a petition had been pre- 
sented to the Sudder Court to make the agreement a proceeding of that 


Court, and to have an order: giving offect to, 1b by way of compromise. 
15 W.R. P.C. 38. 


233. A solehnamah or deed of agreement to compromise conflicting 
elaims entered into in the presence of witnesses and solemnly ackuow- 
ledged in Court, by parties who were mutually ignorant of their respec-- 
tive legal rights, cannot afterwards be set aside upon plea of ignorance. of 
the real facts, when the party seeking to avoid the deed had the means. 
of ascertainmg those facts within his reach. 


Gross fraud andimposition are not to be imputed upon mere suspicion, 
and unless the charge is proved, a party caunot be released from an 
agreement entered into by their own solemn act. 


The onus of showing that a compromise has been fraudulently obtain- 
ed by intimidation and false representation, is cast upon those who soek 
to impeach the validity of theirown decd. 2 M.I A. 181. 


234. Immoveable property partly situated in Rohilcund and partly 
jn Oudh, which had formerly belonged to the common ancestor of the 
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Appellant and the Respondent, was claimed by each on the ground of 
heirship. By a deed of compromise they agreed to diy ide it in certain 
proportions, and the agreement was carried outin Robilcund but notin 
Oudh, where the Respondent was, and continued, in possession. At 
the end of nine years from the date of the deed of compromise, the Ap- 
pellant sued for possessiou of her share of.the property in Oudh. 


The Judicial Commissioner of Oudh having decided that the suit was 
founded on the contract contained in the deed of compromise or fora 
breach of it, and, therefore, barred by Aot XIV of 1899 section 1 ch. 10. 


It was held (reversing this decision),that the claim did not rest on con- 
tract only, but ona title to the land acknowledged and defined by the 
contract, which was part only of the evidence of the Appellant to prove 
her case, and not all her case; and that, consequently, the suit was not 
founded on contract or for a breach of it, but was a suit for the reeo- 
very of immoveable property “ to which no other provision of the Act 
applies ’’, and, therefore, subject only to the limitation of 12 years pres- 
cribed by S.1 1.12. ( see Act IX of 1871 sch. 2 art.145).1L. R. 1. A. 157, 


235, A registerod Joint Stock Company in Bombay, with HKmited 
liability;being in the course of voluntarily winding up under the Act of 
the Indian Legislature, No. XIX of 1857, section 69, and Official Liqni- 
dators having entered into an arrangement for compromise with a class 
of contributories, in discharge of their liabilities, for a specific sum, the 
“Indian Companies Act,’ No X of 1866, was passed. By sections !7% 
and 174 of that Act, power is given to the High Court of Bombay, to 
sanotion compromises and arrangements. The Liquidators applied to 
the High Court, under the aforesaid Acts, to ratify the compromise 
above entered into which the Court accordingly sanotioned and ordered. 
On appeal, held: 


Firat, that under the 173 and 174 sections of the Act X of 1866, the 
power of the Liquidators extended to making a general compromise of 
claims upon contributories asa class, abandoning an equal proportion 
in cach case, notwithstanding the difference of position between the con- 
tributories, or inquiring closely intothe means of each individual von- 
tributory, and 


Secondly, that upon the evidence and the judicial knowledge of the 
existing state of affairs at Bombay, the Court had exercised a just dis- 
cretion in the investigation, and the order of the Court sanotioniug 
the compromise affirmed. 13 M. I, A. 15; 12 W. R. PC. 7, 


COMPROMISE (Between Co-partners). 


236. Where the surviving partners of a firm, in the absence of a re- 
presentative of a deceased partner, adjusted the partnershi p acounts and 
agreed to hand over a portion of the partnership property to one of the 
partners in compromise of his claim, and the partner whose claim was so 
ngreed to be compromised prayed for a dissolution of the firm upon the 
basis of such compromise, it was held that a representative of the de- 
ceased partuer was a necessary party to the suit. 


COMPROMISE (BETWEEN HUSBAND AND WIPE). 


Surviving partners are treated as trustees of the partnership proper - 
ty for the benefit of the representative of a deceased partner ; and an 
agreement entered into by such surviving partners in the absence of the 
representative of the deceased partner which is inconsistent with the 
nature of trust to deal with the partnership assets only by way of sale— 
will not be specifically enforced. . 


An ancestral trade descends like other Hindu property upon the mem- 
bers of an undivided family, and the manager of such fomily can on be- 
half of the family enter into co-partnership with a stranger. In carrying: 
on such atrade infant members of the family will be bound by the seta of 
the manager which are necessarily incident to and flowing out of the car- 
rying on of that trade. The manager can pledge the property and credit 
of the family for the oridinary purposes of that trade, and third per- 
sons dealing Lona fide with such manager are not bound to investigate 
the status of the family, minor members being bound by the necessary 
acts of the manager. 


By necessary acts are meant such as are necessary for the material ex- 
istence of the undivided family or the preservation of the family pro- 
perty ; and a compromise between co-partners of partnership accounts 
and differences by a transfer and division of partnership property is not 
such a necessary act, but isone which is left to be dealt with by the ordi- 
nary rules of law, and one which must be shown clearly to be of benefit 
to the infant before the compromise will be enforced. 


The avoidance of a suit to take partnership accounts is not sufficient 
of itself to render a compromise necessary for the preservation of family 
property or beneficial to a minor member. 


A co-partner dealing with an undivided Hindu family is, with refer- 
ence to its component members, in the same position that a partner ac- 
cording to English law ia placed in with reference to his co-partners 
and their representatives. 1B. H.R. 51, 52. 


COMPROMISE (Between Husband and wife). 


237. An agreement in the nature of a deed of compromise was exe- 
cuted inthe English Form between a husband and wife ( Armenian 
Christians ) relative to the wife’s separate property. The present suit 
was brought by the Official Assignee under the Insolvent Act of the 
husband, not for the specific performance of an agreement remaining 1 
fiert in which a Court of Equity has a discretionary power to grant or to 
refuse relief beyond the law, but to set aside an act done in plain viola- 
tion by the wife of an agreement which, in all its material parts, had 
been executed, and all tho benefits of which the party violating it re- 
tainedon her part, while as against the other party, she treated 
it as nullity. . 


Held that the frandalent exclusion out of the settlement of a houre 
alleged to have been purchased by the: husband with the wife’s money, 
which was the foundation of the!defence, had not been established against 
the husband ; that, oven if it had been, it could not have been used asa 
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defence in this suit ; that, if the house was bound by « trust for the. 
children, it could not be subject to a right of execution for the wife’s. 
private debts ; and that her proper course would not have been to trent 

the agreement asa nullity, but to act upon it, and enforce ib bya bill 

to compel a settlement of the property which had beeu improperly 
withheld. 4 W.R. P. C. 66; 8M. 1. A, 275, 


COMPROMISE (Breach of]. 


238. A compromise must be treated as a new and positive contract. 
A breach of its stipulations may be groand for a suit for its enforce- 
ment, but not for a revival of the original claim. 2 W. R. 209. 


CONCEALMENT (Of prior Charges). 


239. A person who has represented to an intending purchaser of 
land that he has not a security over that land, and induced him, under 
that belief, to buy, cannot as against that purchaser subsequently put 


' his security in force. 1 L. R.1 A. 144; 21 W. RP. CL. 2, 


CONSIDERATION. 


240. Itis the established practice of the Courts in India, in cases of 
contract, to require satisfactory proof that consideration has been actu- 
ally received, according to the terms of the contract, and a contract under: 
real does not of itself, in India, import that there was.a sufficient consi- 
deration for the agreement. 


A plaintiff, however, suing to set aside s security admittedly executed 
by himself, must make out a good prima facie case before the defendants 
can be called onto prove consideration. 2 B. L. R. P. C. 1¥1. 


241. Assuming that the same principles arc applicable hore-as in the 
English Court of Chancery, the High Court held that although in aclass 
of cases without positive frand a contract may be set aside unless it is 
shown to have been made upon adequato consideration, yet, as a general 
rule, before the defendant is called upon to prove that he has given full 
value for property sold to lim, tho plaintiff must first make out that the 

arties to the bargain wero dealing on terms so unequal as to render it 
improper for a Court of Justice to enforce any contract they may have 
made, unless if can be shown that the contract wasin fact one which a 


pradent person with proper advice and assistance might wellhave made. 
22 W.R. 341. 


242. In order. to establish a binding promise by the defendants’ 


father to pay the bond, there must be proof of a consideration for such a 
promise. 18 W. ht. 122. 


243. Actual sight of the passing of the moncy is not the only mode 
of proving payment of the consideration fora bond. 17 W.R. 439. 


244, By Mahomedan law an agreement to pay aon annuity, though 
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signed and registered, has not the effect of a deed in English law, but 
requires consideration to support it. . 


The relationship existing between cousins is not a sufficient considera- 
tion to support such an agreement. | | 

Parol evidence is inadmissible to show that in an agreement to pay 
an annuity there was a consideration for the granting of the annuity 
different from that expressed in the argeement. 5B, H. R.A. J. 87. 


245. Ina written agreement the defendant, in consideration of a 
sum of money received by him, promise to obtain a more favourable 
aseessment upon certain villages in respect of waste and cultivable 
lands, and in case of failure to repay the amount received. Ina suit 
to recover the amount paid to the defendant :— 


Held that the contract was not vitiated by reason of illegality. 


Aliter if it appeared upon the face of the plaint, or if it were establish- 
ed by evidence independently of the written agreement, that the 
arrangement was that the defendant should use corrupt or illegal means 
or improperly exercise any personal influence which he possessed or 
professed to possess over a public servant. 2 M. H. R. 243, 


248. The defendants entered into a contract with the plaintiff in 
writing, by which in consideration of the trouble taken and large sums 
of money advanced by the plaintiff on behalf of the defendants, the 
defendants promised that they would from generation to generation pay 
to the plaintiff Rs. 100 per annum out of a specified fund. The plain- 
tiff brought a suit to recover asum within the pecuniary jurisdiction of 
the Small Cause Court under the written contract. 


Held, ‘that the Small Cause Court had jnrisdiction to entertain the suit, 
and that the undertaking of the plaintiff to forbear from enforcing the 
debt due to him prior tothe contract was a sufficient new consideration 
to support the contract. 


Held also that on the death of one of the co-contractors the whole 
liability to the plaintiff attached to the surviving co-contractors. 4 M. 


H. R, 447. : 


247. Where a mehta, without the knowledge of his master, agreed with 
his master’s brokers to receive a percentage on the brokerage earned by 
such brokers in respect of transactions carried out through them by the 
mehta’x master, and no express consideration was alleged or proved by 
the mehta, the Court refused to imply, as a consideration, an agreement 
by the mehta to induce his master to carry on business through such 
brokers, and was of opinion that such an agreement would be inconsistent 
with the relation of master and servant. 


But where the same brokers agreed with the mchta not to charge him 
brokerage on such private trans«ctions as he should carry on through 
them, and the mehta carried on private transactions through the brokers, 

vw held that the brokers were bound by that n»greement, and 
% not maintain a claim for such brokerage. 7B. H. R. O. J. 90. 
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248. Where certain putneedara agree at the time of a butwarra, 
that in the event of a particular village falling wholly to either of them, 
they would re-unite and hold jointly as before, the absence of mention 
of any money consideration in the agreement is no bar to its being 
enforced. 10 W. RK. 69. 


249. Where a ryot, in consideration of an advance of money, has 
stipulated to grow indigo for certain number of years, the contract is 
not void as being without consideration because, during the period it had 
tornn, the debt due from the ryot is extinguished by the delivery of 
indigo leaves. The contract is one entire contract upon one entire con- 
sideration, and a contract which was at its commencement based upon a 
valid consideration cannot become void for want of consideration by any 
churge whatever in the situation of the parties. 17 W.R. 91. 


250. In asuit to recover certain land alleged to have been granted 
under a pottah, the Judge, finding that no consideration had been given 
by the plaintiff, pronounced the contract nudum pactum on which no 
action would lie. 

Held, that as defendant had admitted the grant of the pottah and 
contended that the whole of the lands had been made by the plaintiff's 
possession, no question of consideration could arise. 12 W. R. 283, 


251. D. executed arazinama in favour of plaintiff on the 20th Au- 

ust 1868, transferring certain lands to the latter. Plaintiff, after pass- 
ing the usual kabulayat te the Collector, was put in possession of the 
lands in question. On the 7th April 1869 T. obtained a money decree 
against b, and on the 3rd July 1869 attached the lands as belonging 
to D. Held that if the razinama were a real transaction made for a 
valuable consideration, although entered into with the intention of de- 
feating the execution of the money decree, the title of plaintiff under 
that razinama would prevail. 


A sale or mortgage, if real, though made for the purpose of defeating 
an intended or probable execution, is valid against the execution-cre- 
ditor. . But if it be only a colourable transaction, not intended to confer 
upon the vendee or mortgagee any beneficial interest in the property, 
but simply to substitute such vendee or mortgagee as a nominal owner 
in lien of the real owner (the judgment-debtor), with the object of sav- 
ing the property from execution, the vendee or mortgagee is a mere 
trustee, aud the judgment-creditor is entitled to attach and sell the pro- 
perty. 

A decree of 1862, which plaintiff held against D, though time-barred 
in, 1868, was (being then still unsatisfied ) held to afford a good con- 
sideration for D’s razinama in 1868 in plaintiff’s favour. 

.An executor may pay a debt justly due by his testator though barred 
by the Statute of Limitation, and will in equity be allowed credit for 
such payment. 

The geueral rule of law is that a consideration merely moral is not 
valuable consideration, such as would support a promise. But there 
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are instances of enforcenble promises which formerly were referred to 
new exploded principle of previous moral obligation, and which are still 
held to be binding, although that principle has been rejected. Amongst 
those instances is a promise after full age to pay a debt contracted 
during infancy, and a promise in renewal of a debt barred by the law 
of Limitation. The efficacy of such promises is now based upon the 
principle that where the consideration was originally beneficial to the 
party promising, and he be protected from liabitity by some provi- 
sion of the Statute or Common Law meant for his advantage he may 
renounce the benefit of that law, and if he promise to pay the debt, 
he is bound by the law to perform that promise. 10 B. H. R. 
206, 207. | 


252. Plaintiffs sued for certain lands under an agreement executed 
-to their elder brother, Sundarappn, by defendants in the following terms = 
“¢ You have this day received a bonn of rupees [,345-14-4 from Dewnrapal- 
li Venkappa and from me, Brahmanna, for the purpose of remitting to 
the Court in satisfaction of the warrant amount in the matter of the 
suit: No. 26 of 1835 on the file of the Provincial Court, between your 
father the late Umapati, appellant, and Merala Agasti, respondent. Yor 
have, owing to the incumbrances consequent ona few more suits against 
you, caused allthe property which you own in Vegayammnapetita to be at- 
tached for the said (warrant) amount, and caused six puttis of land, hou- 
ses, backyards and certain moveable property out of the samoto be 
knocked down in auction in our names, and some other personal proper- 
ty in the names of some others: and have therefore proposed to us to 
execute a kararnama (to you), engaging (ourselves) to carry and pay 
the aforementioned rupees (1345-1 1-4) into the Conrt ; to obtuin receipts 
for the amount and certificates in our names for the real property ;' to 
allow the tiled house, backyard having fruit trees and moveable 
property tobe held by you as hitherto; Venkappa and myself, Brah- 
manna, to enjoy the produce of the said six puttis of land for 20 years 
from Sarvari (1840) to Sittadri (1859) on account of the said Joan and 
interest thereon; and to restore the land together with the certificates 
(to be) issued by the Court in our names. We have accordingly agreed 
to your proposal and we, the bidders, with the permission of Venki p= 
pa, do execute this kararnama. We shall hold the lands till the expi- 
ration of the term and put it in your possession without any ineusn- 
brances whatever, and return the said certificates to you, 


The Principal Suddar Ameen considered that the agreement was in- 
valid, on the ground that it appeared to have been executed with a view 
to defraud the other creditors of Sundarappa. 


Held, on appeal, that the real nature of the transaction was that Sundar- 
appa borrowed money from defendants to enable him to buy in hisown 
land. That defendants purchased only for and on behalf of Sundarappa, 
tuking from him an assignment of part of the property for 20 years in 
order to repay themselves the money lent. That there was, therefore, 
abundant consideration for the defondant’s promise to give up possession 
at the end of 20 years. | 


1 
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..'* Held also following the English law, that where there is a real tran- 

saction betwegn the parties for valuable consideration, whether it be by 
- way.of sale or mortgage, the transaction is valid even as against a cre- 
, diter, though the object may have been to defeat an expected execution. 


_ 283. In the case of covenants in restrainst of trade the deed of 
covenant must show a good consideration.. The Courts will not enter 
_ into the question of the adequacy of the consideration. A covenant 
"giving appellant the exclusive right to convey passengers toand fro on 

' the road between Ootacamend and Metapolliem, is not a contract in 
general restraint of trade, and therefore is one which the law will 
enforce. 4M. H. R. 77. 


| 254. A certain amount of money had been paid by one Hindn to 
- another in consideration of a promise by the latter that he would pe 
his sister in marriage to the former. The.girl’s mother was alive. In a 
' suit for recovery of the amount on the ground that the latter had faild 
to fulfil his promise. Held, that the suit would liv, 5 B.L. R. 395, 


CONSIDERATION (Vicious). 


255. A contract to pay money in consideration of foregoing a crimi- 

‘nul prosecution is opposed to public policy and will not be enforced. 

' The consideration to support the promise in such a contract is a vicious 
consideration. 2M. H.R. 187. 


_ 256. A contract to pay money upon the consideration that the plain- 
__ tiff would give evidence in a Civil suit on behalf of the defendant cannot 
_ be enforced. 


Such a contract is either for true evidence and then there is 10 con- 
sideration, or for favourable evidence either true or false, and then the 
- consideration is vicious. ‘ 


Semble. I£ the consideration had been the plaintiff’s promise not to 
' evade process that would still be no consideration for the defendant’s 
_ undertaking. 4M. H.R. 7. 


257. Plaintiff sued to recover from defendants, his brothers, Rs. 

* 25,000, with interest, on a deed of assignment “ B”’ granted to him 

by one Rayah Gaurdan, dated 30th October 1870, transferring to plaintiff 

® promissory note ‘‘A’’ for Rs. 25,000, executed by Ist and 2nd de- 

. fendants to the aforesaid Rajah Gaundan, as one of the mediators in 

conjunction with one Subbraya Gaundan, in adivision of family pro- 

perty between plaintiff and defendants and otlers, agreeing to pay 

over Ondemand by the 30th September 1870 to plaintiff, through the 

' mediators aforesaid, 25,000 Rs. in lien and on account of family pro- 
- perty in possession of defendants. 


The defendants admitted the execution by them of the document for 
25,000 Rs. to be paid by them to plaintiff, (A) and pleaded that it was 
given on consideration of the withdrawal of a criminal prosecution or, 
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if not, that there was no consideration at all; and that, at the time of 
its execution by them, there was no dispute or question between them 
and-plaintiff as to a partition of family property, which had been defi- 
nitely settled by the Civil Court at Salem in original suit No. 2 of 1868, 
under the decree in which the defendants had recovered Rs. 18,000, 
and odd from the plaintiff. 


They denied any division of family property by mediation, as also 
that they agreed to pay Rs. 25,000 on account of family property in 
their posssession, also the validity of A and that it was legally binding 
upon them. 


The Court of first instance found—(1) That a partition of family pro- 
perty was effected by mediation and the document A was execu to 
the mediators by defendants on account of family property in defen- 
dants’ possession. (2) That A was valid in law and binding on defen- 
dants,—and gave judgment for plaintiff for the amount sued for. 


Upon appeal by the first defendant—Held, by the High Court, that as 
the decree in original suit No.2 of 1868 (finally disposed of in appeal by 
the High Court ) settled all the rights of the parties and, among other 
matters, the question of this alleged concealment of theft, which the 
Court found the present plaintiff to have falsely asserted,—there was 
here, therefore, no “ res dubia”’ or “lis incerta,’? nor could either party 
believe that there was such. The final judgment of a competent eoure 
in a suit to which the plaintiff was a party, had determined the mat- 
ter. 


That, on the facts of the case, it seemed impossible to doubt that 
the note was executed as a consideration for getting rid of the crimi- 
nal proceedings, and that, as such a consideration is not only null and 
icler the decree of the Civil Jugde should be reversed. 7 M. H. 

. 200. 


258. The plaintiff sued on a bond for Rs. 67,000, obtained from the 
defendant (the zemindar of Marangapuri) in the following manner, In 
July 1864, Tirumala Puchaya Naikar, the late zemindar, died leaving 
three widows but no issue, and, in September 1864, the Government 
with the consent of the widows recognised the defendant, who was then 
& minor, as successor to his step-brother, the said T. P. Naikar. The 
widows afterwards became dissatisfied, and in December 186 execut- 
ed a bond in plaintiff’s favor, by the terms of which they bound them- 
selves to prefer suits and claims with a view to obtain possession of the 
zemiudaree on their own account by ousting the minor, and the terms 
upon which they agreed to take this action were these:—The plaintiff 
was to conduct the suit entirely at his own expense, and, as soon as 
the zemindaree should be handed over to the widows, they were 
to pay the plaintiff one lac of Rupees out of the income of the estate as 
a reward for his pecuniary and other services in assisting them to ob- 


tain it; together with a moiety of the savings which the Court of Wards 
might have effected during the management of the estate, and which 
estate the plaintiff was moreover to keep under his own management, 
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by appointing an agent to superintend it, antil the widows should have 
redeemed it by payment of the lac of rupees promised ; failing in which 
the widows ipand themselves and heirs to make a lump payment out of 
their own funds to the plaintiff of one lac of rupees with interest, to- 
ther with a moiety of the Court of Ward’s savings Accordingly, in 
tember 1868 the plaintiff brought a suit No. 30 of 1868 in the name 
of Lekkamani, the senior widow, against the Collector for the zemin- 
daree, and the minor attaining his majority in July 1869, he was there- 
upon made 2nd defendant in the suit by the plaintiff. The final hear- 
ing of this suit (No. 30 of 1868) was fixed for the 16th August 1869, 
and, on or about the llth, the plaintiff, Lakkamani, sent for the 2nd 
defendant to her palace and proposed a compromise on the terms that 
the- widows should have three villages and that 2nd defendant shonld 
settle the present plaintiff’s “small’’ account. A razinamah to this 
' effect was drawnup and the young zeminder was persuaded, by threats 
of ruining him with litigation if he did not comply, to sign it and to 
give a note of hand for Rs. 62,000 to plaintiff’s agents. A few days 
_afterwards plaintiff called on defendant, and by similar threats extorted 
from him a bond for Rs. 67,000 (now sued on) in lieu of the note of 
hand for Rs. 62,000. The razinamah was, on Pega pai rejected by 
the Court, the suit (No. 30 of 1868) proceeded to judgment aud decree, 
and at the time the present suit was brought was under appeal. The Civil 
Judge found that the bond was obtained under undue influence and by 
threarts, and that the defendant received no consideration for it. The 
suit was accordingly dismissed. Held, on appeal, that, without dissent- 
_ing from the judgment below on the ground of vicious grounds of de- 
‘termination of the defendant’s will, the judgment of the Court might 
bé put on the very satisfactory grounds. That the contract was made 
with the woman; that there was a promise to pay this sum to the plain- 
"tiff whom she believed to be her creditor; that in pursuance of that arrange- 
ment the document was given. The cause of giving it was the compro- 
mise of the suit. That cause had wholly failed. It was a ease, there- 
' fore, of suing for money which, ifit had been paid, the defendant could 
have recovered ob causam datorum. 7M. H.R. 85, 


CONSTRUCTION. 


. 259. A benignant construction should be nsed in the case of transfers 
by gift, the real meaning of the document being enforced if it can be 
reasonably ascertained from the language used. 18 W. R. 389. 


260. If particular construction of a part of a docnment renders a 
contract evidenced by it inoperative, and another construction renders 
it operative and is reconcilable with other portions of the document, the 
first should give way to the second. 16 W. R.119. 


261. In a suit for damages sustained for breach of contract, where 
the Statute of Frauds does notapply and there has been an interchange 
of bonght and sold notes, the plaintiff is at liberty to prove by parol 
evidence the existence and terms of a contract on which he can main- 
tain the action. 
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_..-.- —, bé & complete binding dontitact if fhe parties intend it, dl- 
though bonght and sold totes gre to bd exchanged or & mote'fotmal gon- 
tract is to bé drawn ap.. | | 

If the bought and sold notes do not agree, they cannot be used as evi- 

- detice of the contract; but the faot of their differing snd not being re- 
turned is not conclusive evidence that at the conclusion of the negotiations 
_ the parties did not agree. 18 W. R. 414, . 


262. Where an lease of 1847 contained two provisions, one for the 
payment of Rs. 1300 as rent, and the other was a stipulation for forfeiture 
and re-entry on defaalt of payment, and by a- sdlehnamah of 1848 that 
rent was put an end to, and in lieu thereof the lessor received back a 
portion of the land leased in 1847, but by o subsequent solehnamah of 
1858 the lessees agreed to pay Rs. 334 as rent, but no new provision 
was made for re-entry and no fresh stipulation for forfeiture. Held that 
the clause of forfeituré and re-entry, in respect of the Rs. 1,300 under 

‘the leuse of 1847, did not apply to ‘the Rs. 834 under the solehnamah 
of 158, 18 W. R, 244, 


CONTRACT, 
263. In cases of contract in India it has never boen held that a con- 


| tract made under seal of itself imported that there was s sufficient con- 
sideration for the agreement, 12 W. R, P, C. 6. 


264, He who would disaffirm a contract entered into by mistake 
must do so within a reasonable time and will not be allowed to do so 
ae both parties can be re-placed in their origina) position, 1M. H. 
t, 390, 


265. A kubooleut having been executed in favour of a semindar who 
deceased, leaving two daughters, one of them sued the tenants to recover 
n moiety of the rents due for 4 series of years under the kuboolent but 
her claim was dismissed by the Lower Appellate Court, on the ground 
that she had not made out a title to sue alone, Held, that plaintiff 
was not entitled to treat a contract, which, when originally made, was 
single and indivisible, as if it had become by.the death of her mother 
(the zemindar) separable into two eontracts one with herself and one 
with her sister. 10, W. R. 109. 


266. MC M and others took a sharé ofa turuffin putnee by execut- 
ing a kubooleat towards R L D and.others, which contained a stipu- 
lation that ifa suit bronght by certain parties against the former and then 
‘pending in the High Court were decided against the lessors, the lessees 
would pay whatever costes of suit might be payable by the lessors, 
and if decided in favour of the lessors the costs awarded would go to the 
Jessees. The case was decided sgainst the legsurs. 


Held on the construction of the kubooleut that the lessees were lis- 
ple to pay the whole of the costs paid by the lessors, not only the 
to which they were justly liable on account of their own share, 

~ costs that might be recoverable from them ; but Quere, whe- 


— 


‘68 VONTRACT. P. IV. 


‘ConrtJudge. should ‘provide for, the, Jessees. being 

ce yagrn ua w vg ofbhe high, the lessora wopld ,bave for recovering 

iu’ a suit'for contribution the costs which they had. paid on behalf, of 
the other parties to the suit, 14 W.R, 191. ty 


' 267. Fn:a buit to enforce delivery of a kobala where plaintiff was found 
not to have acted up to the originhl terms of the contract, inasmuth 
as he failed to pay a part of the consideration-money as agreed upon, ahd 
did not offer to _pay the remainder until the suit was brought. 


Held that.defendant was no longer. bound to deliver over or ratify 
the docnment whigh it was intended should be executed between them. 


968. . The terms of a contract made while section 10 Regulation xXx 
1817 was in force between a zemindar and his putnee-—lessoes, having 
imposed on the latter the charge of the maintenance of the zemindary 
dak, this liability is not affected by the subsequent repeal of the Regn- 
lation by Act VIIT of 1862 B.C. 3W.R.S.C,. 0.17. 


269. Plaintiff sued one M. M. Overseer of or for the Municipal Office, 
for the recovery of money due on a contract under which plaintiff had 
Gone certain work defendant contracting for the Municipality, and for 
the performance of work known by plaintiff to be Municipal work. 


The Municipality having ignored the contract, it was held that the 
contract being a quasi contract, defendant could not be held personally 
liable in the present action of contract. 9 W. R. 206. 


270. Defendants borrowed money from plaintiff withont interest ; 
but executed a deed stipulating that the sum borrowed was to be re- 
paid on a given date, and that, if not paid then, the defendants should 
execute a putnee lease of certain properties set forth in the deed, the 
sum borrowed being considered as a bonus for such lease, and that 
if the borrowers did not execute such a lease, this deed should be count- 
edasa-putnee pottah. The money not having been paid, and the lense 
not executed, the plaintiffs sued for possession. 


Held, that plaintiffs were entitled to possession on the footing of a 
putnee, from the date of suit, and that the transaction was not a 
conditional sale but a contract to creato .a-putnee, for a certain consi- 
deration. unless that sum was paid on a particulur date. 19 W.R. 274. 


271. . Plaintiff took a putnee from defendants, and as a part of 
the consideration for the lease, agreed to be responsible for eertain 
decrees outstanding at the time against the defendants. Thereupon was 
executed a second contract between the parties, by which that particu- 
lur responsibility of paying the decrees was compromised and got rid of 
by plaintiff paying down a certain sum-of money. Subsequently the 
defendants successfully contested paymentof one of the decrees, after 
which plaintiff sued to recover the money of which payment had been 
thus withheld. ‘Held, that as the second contract had absolved plain- 


contract (act 1%-9Rr 1872). C9 


tif from all rospoasibility ae regards the. decrees,-he was not entitled 
to recover the money-claimed in the auit.. 13:WeRB. W408.’ | 


» 272. - Defendant granted to plaintiff a zur-i-peshgec lease fora perind 
commencing with 1276, It was recited in the lease that the property 
was in: the possession of the previous zyres-peshgeedars, from whort it-was 
redeemnble at the end of the year 1275, and it was agreed thata part of 
the consideration-money should be applied to payment of those ticcadars 
to enable plaintiff to obtain possession. The previous ticcadars not ac- 
cepting the tendered payment, plaintiffs took legal measures agninst 
them ; but without success. Subsequently they accepted payment and 
guve up the land. Plaintiff now sues defendant for damages for not 
having been put in possession at the beginning of 1276: Held that in 
the lease there was an implied contract on the part of defendant 
to put plaintiff into possession at the beginning of 1276, . and 
that as plaintiffs were enable, in spite of their best endeavours, to ob- 
tain possession, the contract was broken. } o 


Held, also that even if the facts necessarily led tothe assumption that 
the defendants could not give the possession stipulated for, still that 
was no reason why the defendants should not be compelled to make 
good the contract, so far as might be, if pluintiff thought proper to 
enter intothecontract. 22 W. RK. 260. 


273. The plaintiffs contracted to supply the defendants with from 
2,75,000 to 3,00,000 of gunny bags described as No, 6 qnality, size 4) 
hy 28 inches, “ the defendants to have the option of taking bags of ‘s 
longer or shorter length at proportionate prices, duly giving a fortnight’s 
notice to the plaintiffs, delivery to be taken in August 1870.’’ The defen- 
dants, after taking delivery of 11,600, of the bags, found that the bags 
tendered were mixed in size, some being longer, and some being short- 
er than the contract size, and refused to take delivery of the remainder. 
In an action for breach of contract in not accepting the bags, the Court 
below found on the evidence that ont of 2,000 bags which were exa- 

| mined, 100 were short by from } to 4 aninch, but that the bags which 
were really short were very few out of a large quantity which came up 
to contract size, and held therefore that there had been a substantial per- 
formance of the contract on the part of the plaintiffs. On appeal the 
Court found that the parties did not contemplate any large margin of 
difference in the size of the bags, and that the proportion of those 
which differed was large enough to justify the defendants in refusing to 
take delivery, and held that the tender of such bags hy the plaintiffs 
was not a substantial performance of the contract. 8 B. L. R. 289. 


CONTRACT (Act IX of 1872). 


274. The practice of looking more at the illustrations in the Contract 
Act than at the words of the sections of the Act pointed out to be a 
mistake. 22 W.'R. 367. 


275, The Contract Act IX of 1872 applies in the Calcutta Small 
Cause Court to suits between Hindoos for damages for breach of 
contract. 


CouTiiac? (s2icH oF). P. IV. 


he words © réstrained froni exercising w lawful profewsion, trade or 

uess’’ in section 27 do hot-inent: an-absolute restriction, and sre in- 
tended to apply: to a Boas restrictiun—a: restriction Jimited to some 
particular place. 22 W. R. 370. | 


CONTRACT (Alteration of terms of). 


278. Anapplication to have a contract altered in regard to the amonnt 
of rent to be paid under it in fature cannot be generally entertained by 
a Civil Court, which can only re-form a contract so as-to make its terms 
accord with the original intentions of the parties. Where a party was 
indueed to agree by fraudulent mis-representation, this ‘may entitle him 
to avoid a contractaltogether ; but if he abides by it, he cannot have 
its terms altered by the Civil Court. 9W. R. 92. 


CONTRACT [Altered after being signed). 


277. The plaintiffs contracted with the defendant for the purchase 
from him of certain quantity, of hog’s lard. The terms of the contract 
were contained in a letter which was drafted by the plaintiffs and sent 
to the defendant for signature. The defendant returned the letter un- 
signed, with two additional clauses. ‘The plaintiffs not being able to 
agree to one of these clauses had an interview with the defedndant, when 
the defendant took the document away with him, and subsequently on 
17th May returned it signed, but with the additional clauses still remain- 
ing. The plaintiffs had another interview with the defendant on Sth 
June during which the additions] clause objected to by the plaintiffs 
was struck out, one of the plaintiff's writing the word “ cancelled ’’, 
Against that clause, and the defendant putting his initials against tho 
word ‘“‘cancel’’, The plaintiffs then added to the contract the words 
‘Capproved ” together with “R and C ” being the initials of their firm. 
Other alterations had been made in the document, and, it containing 
many erasures, the plaintiffs on the same day sent a fair copy to the de- 
fendant for signature, but the defendant wrote repudiating the alleged 
contract, and refusing to sign the document. Held (confirming the 
decision of the Court below) there was no binding contract between the 

arties. The signature of the defendant put tothe document on 17th 
May was not a sufficient signature by the party to he charged, so as to 
satisfy the Statute of Frauds, 8 B. L. R, 305. 


CONTRACT (Breach of). 


278. A breach of contract to supply wood does not fall within the 
purview of Act XIII of 1859, 4B.L.R. App. 1. 


279. A contractor for work who by failing to fulfil the conditions 
ofhis contract forfeits the money deposited by him ax security, cannot 
ulso be held liable for damagos for breach of contract, unless the dama- 
ges exceed the money which was deposited. 22 W.R. 254, 


289. The breach of an agreement by one of the parties ig a ground 
for an action for damages, or for specific performance, but not a ground 
for one aside the contract or declaring it null and void. 12 W. R, 
rc. 


COKTRACT (BREACH oF). a 


_ 281, Where a vendorreceived the majority of the .-..._. , 

in the shape of old debts recited in the deed; and for. the. re.,.....- 
ne of the consideration, the vendee tendered a cash yun hich 
he vendor refused: Held that the vendee was entitled to’ me for spe- 
cific performance or for breach of contract. W.R.S.N ~~! 


282. Defendant, having contracted to sell two boats to plaintiff for 
Ra. §4, received the considoration-money, but did not deliver the hoats 
to the plaintiff, who prosecuted tim for cheating in the Criminal 
Court. The Magistrate convicted him of the cheating, sanders the 
money which had been obtained by it to be returned to plaintiff.. Plain- 
tiff now sues in the Small Cause Court for the value of the boataand 
for damages for non-delivery of the boats. Held that the suit would 
not lie. 18 W. R. 247. 7 | 


283, In a suit to recover a balance due for articlos supplied to 
dant on account current between the parties, where an oral contrac§ ex- 
isted to the effect that, on defendant’s giving chittees as security, arti- 
cles of fuod for daily consumption would be supplied to lim from plain- 
tiff’s shop, the chittees to be returned to defendant at intervals after 
payment on presentation, it was found that plaintiff last, on the 1st Assar 
1276, returned to defendant the unpaid chittees then on hand : but défen- 
dant did not pay their amount. Subsequently, on different dates; he 
paid a portion. ‘Tle suit was for what remained due: Held thaé: the 
breach of contract on which the suit was brought occured when the 
defendant failed to pay, on presentation of the chittees, the amount then 
due and payable. 18 W. R. 450. 


284. W purchased an estate froma Hindu widow. On her death the 
reversioners brought a suit to set aside the saleand recover possession. 
Upon this W entered into an ikrar or undertaking, in which he agreed, on 
consideration of their desisting from the suit, that he would remaiw in 
possession as long as he pleased, and when he had occasion to sell tho 
property would give them the refusal. Several years after W enter- 
ed into negotiations with third parties for the sale of the concern to 
which the property was annexed, but not being able to come to terms 
with them, he broke off.the negotiation, and the property was subse- 
quently leased to others. Upon thig the reversioners sued to have the 
property conveyed to them: 


Held, that W’s promise not to alienate the property, coupled with 
the promise that he would personally retain possession, amounted to an 
undertaking which was violated by what had taken place. Plaintiffs 
were therefore entitled to the conveyance sought for upon payment of 
the price. 24 W. R. 214, 


285. Dertain actories, already sown with indigo, were given in leare 
by the Court of Wards ; and the lessees’ agreed to take over all con- 
tracts and pay all expenses which had been incurred for that senson’s cul- 
tivation, depositing the amount of outlay incurred. The lease having 
been set aside by superior authority, the lessees agreed to give up 
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 "Wtie factoried and all the indigo manufactured by theth while in possession, 
on ‘condition of being te-paid the amount deposited by them. 
_. .Held,. that if the Jessees filed to deliver up all the manufactpred 
’ indigo, the remedy against them was by suit for damages for breach of 
the contract to sliver itup. 9 W.R. 267. 


‘286. In asnit to recover advances made to defendant to carry on an 
indigo factory under a karbarnamah, in which it was agreed that the 
_ advances should first be re-paid out of the profits realized from the manu- 
facture,—where it was found that the sale of the indigo had yielded more 
than the amonnt advanced, but had been credited by plaintiff to old 
debts owing him by defendant’s father instead of two defendaut’s per- 
sonal debts: Held, that as plaintiff. had violated the terms of the 
agreement, and the attempt to make defendant personally linble seems 
not to have been made in good faith, the suit could not be allowed to 
proceed against defendant as the representative of his father, 12. W. 
113, ; 


287. In asuit fordamages for breach of contract to cultivate Indigo. 
Held ( 1 ), that, if the ryots sowed at any time in the sowing season with- 
in three years of the institution of the suit, they could not be deemed to 
have committed a breach of contract, and that, therefore, the cause ‘of 
action on such breach of contract could not commence before the close of 

. the sowing season. 


(2). That only one set of damages for one breach of contract alone 
could be recovered, and not a separate set of damages for each breach or 
failure to do each of all the various acts specified. 


_ (3). Thatsuch stipulated damages should be for one year only, i. e. 
that the first breach involves a liability to pay once, and once only, the 
stipulated damages, and that the contract ceases and determines there- 
with ( Shamboonath Pundit, Judge, dissenting )6 W R. 278. 


288. The defendant purchased from the plaintiffs a cargo of Watson’s 
Hartley steam conl at Rs. 21 per ton, to arrive by ship Grecian, but on 
its arrival the defendant, on being called upon to do so, refused to take 
delivery on the ground that the usual certificate that the coal was what 
it was stated to be did not accompany the cargo. ‘The plaintiffs there- 
upon gave notice to the defendant that unless delivery was taken the 
_conl would be sold on his account and at’ his risk, and on the defendant 
‘repeating his refusal to take delivery the plaintiffs caused the coal to be 
sold, and it was purcliased in the name of M. & Co. for Rs. 18 per ton. 
Th a suit, which was stated in the plaint to be for the loss sustained by 
the plaintiffs on the re-sale, the Court found that the plaintiffs themselves 
were the real purchasers, and that the sale had taken place without pro- 

r.notice, and under the circumstances was invalid. Held, both in the 
fewer Court and on appeal, that the plaintiffs had, by the way in which 
they had dealt with the coal, rendered themselves accountable to’ the 
defendant in respect thereof, and that notwithstanding the defendant 
had committed a breach of the contract in refusing to take delivery of 
the’ coul, the plaintiffs were bound to give an account of the coal and 
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prove that they had sustained a logs on the re-sale, and.on.their omigajon 
to do so they were not entitled to recover any damages, . |... ; 

Held ‘on appeal-per Markby, J., that theplaintiffs were not entitled to 

ut aside the sale as invalid, and that the case as one for damayes for 

(reach of contract. Under the circumstances they were not entitled to 

even nominal damages. The mere shipment on board the Grecian did 

ae fee ae property in the coul to the defendant under S. 77 of Act 
O : — | 


' Per Pontifex, J., whether, by virtne of the contract anil eibigens big 
appropriation and shipment, the property in the coal passed or did not 
pass to the defendant within the meaning of S. 84 or S. 83 of Act IX 
of 1872, even if the sale were invalid, the plaintiffs were not entitled, 
considering their conduct in dealing with the coal, and the concealment 
of their interest in the purchase, and in the absence of satisfactory evi- 
dence of what ultimately became of the coal, to recover any dumages. 
15 B. L. R. 276. 


289, Every breach of an agreement fora lease does not entail for- 
feiture of the lease, but where forfeiture is provided as the penalty for 
breach of a particular clause it may be enforced for such breach. 16 
W. R. 103. 


290. The snm agreed to be paid by a ryotas damages for breach of 
contractin respect tothe sowing of certain lands with indigo, must be 
regarded as liquidated damages, and not as a penalty. 17 W.R. 94. 


291. Plaintiff having agreed to assign cerain arrears of rent due to 
him to defendant for a consideration, brought this suit in which he 
tendered the kobala of assignment and claimed the consideration-emoney 
with interest: Held that plaintiff had misconceived the shape in which 
his suit was brought ; and as his claim was purely for money, he should 
have sued for damages for breach of contract, especially as it was found 
as a fact that the subject assigned was now worthless. 21 W. R. 434. 


292. The Colleetor, when he has to enquire into contracts between 
the parties, and to determine whether breach of any such contract has 
been committed, cannot, npon supposed considerations of equity, set aside 
that which the parties have deliberately agreed upon between themselves, 
aud substitute further terms of his own. 7 W. R. 132, 


293. Where defendants sub-rented an Abkari farm for one year from 
3tstJaly 1864 under a Muchulka, by which the defendants covenanted 
to pay monthly instatments of rent to plaintiff, and plaintiff covenanted 
to furnish defendants with the accounts of the farm for the month of 
July 1864, during which period the management was in the hands of 
plaintiff’s agent. In an action by plaintiff for rent due to him and the value 
of arrack supplied by hin: Held that ths non-performance by the plain- 
tiff of the covenant to furnish accounts was sufficient to justify the entire 
dismissal of his suitagainst the defendants, 3 M. H. R. 29. 


294. Defendants received a mowrosce lease from plaintiff aud on ad- 


(BRRACH). P, IV. 
| Gt-silames wid tent, ahd agreed that if they did hot 
register the leasé thé ‘Whole Amount waste be reodvered with int erést. 
: Thoy failed to register the lease and plaintiff took possession of the land. 
‘He then'‘suséd te recover the advance. 
Held, that plaintiff was entitled to recover the stipulated amount 
piece oe he took eign though he inight be liable to ‘pay 
’ thé defendants a rea é amount for thé &se and ocenpation of the 
lund while he was in possession. 12 W.R. 287. : 
295. Certain putteddars applied for a batwarrah ander the provisions 
of Reg. XIX of 1814. Atthe time of the butwarrah it was stipulated 
between the putteedars of a 6 annas and 7 annas sliares that, in_ the 
" event of a particular village falling by division wholly to cither of them, 
they would te-unite and hold the 13 annas share joint as before. 
One party having resiled from this agreement, it was held, that the 
other party was entitled to sue for specific performance, and such ‘a suit 
would lie only in the Civil Court. 10 W. RB. 69. 


296. In 1857, the plaintiff gave a lease of a garden to defendant, who 
agreed to plant, within five years fromthe date thereof, 2,000 ‘betel-nut 
trées. The defendant failed to do so. 


In 1867, the plaintiff brought the present suit for ejectment, on ac- 

‘cotnt of the breach of the contract entered into by the defendant, 

' Held, that by section 3() Act X of 1859, the suit was barred by limita- 
- tion. 3 B. L R. App. 47. 


4 


_ 297. Wheres party after contracting to sell land to another, executing 
8 bynaputtro, and receiving a part of the consideration-money, selis the 
same land to other parties, such sale is vitiated if the vendees sre aware 
of the contract into which their vendors had previously entered, even 
though specific or formal notice of the contract had not been given to 
: the vendees. 20 W. Rt. 386, 


298. Defendants for a consideration grantod to plaintiffs a lease of 
certain churs, which were an accretion to a Zemindary and had been in 
the possession of Government ; but were at the time under temporary 

- settlement with the defendants. Subsequently defendants sold their 
. Zemindary to a third party reserving to themselves the chur. Ultimate- 
ly it was ordered by the Commissioner of Revenue that the churs 
should be settled, not with defendants, but with the purchasers (the 
“third party),as appertaining tothe Zemindary. Defendants having thus 
* Hedome unable to give plaintiffs possession wero sued for a re-fund of 
' the premium or cousideration-money. Held that it was the duty of ‘the 
 defetidants to take steps to call in question the decision of the Commis- 
sioner, and that their manager’s adinission of their liability to re-pay the 
“premium with interest put an end to any-claim for damages for the 
‘original breach of contract nnd constituted a fresh cause of action from 
which limitation ran. 15 W. R, 298, 


299, For breach ofacovenant by an Ijaradar not to excavate a tank 
-in the lands leased to him, or, if so, to be liable to eviction by the Ze- 
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siaeti a Sy Aetee O bay the oost of filling ap the tank, wo nit will emt the 
instance of the. Zemindar for the. recovery of -a feactional portion of the 
lands covered by the lease, but, the Zemindar may ‘leclare the lease 
cancelled and resume the whole of the lands, ore may sue for can- 
-cellation of the lease, and he may alsosue for dawagus cocasioned by 
the excavation of the tank. 17 W. RB. 29.. 


$00. . In a suit to recover a sum of money (principal and interest} on 
_‘aecount of reat paid for a certain mouzah which had been formed out’ to 
plaintiff by defendant No.1, but of which plaintiff could not get posses- 

sion : Held, that the cause of action as Juid in the plaint was a breach of 

contract onthe ‘part of the principal defendant, ‘and the action was one 
for damages falling under Act X1V of 1859 section 1 within the 
meaning of cl. 9, if the contract of lease was verbal, and within-ol, 10 if 
it was in writing. 

Held, that the case was not that of a suit for breach of an implied 
contract as distinguished from acontract of actual Gg Mcegeiteys and that 
the obligation of the defendant to make good the loss caused to the 
plaintiff was not one merely which the law raises upon a state of 
circumstances independently ‘of any actual agreement. 19 W. RB, 364. 


301. D contracted to sell to P a piece of land for Rs. 4,590 of which 
he received 700 as earnest-money. A contract wasdrawn up by which 
D agreed to execute and register a bill of sale and deposit a part (Ra. 
1800) of the price, and P was to execute » bond for Rs. 2,000 to bear in- 
terest conditioned for the payment of that sum by a fixed date, the 
transaction to be completed within a specified period. D was ready 
and willing to perform his part of the contract by the time named, but 
finding that P would not complete the purchase but demanded back the 
earuest-money, he sold the property to a third party for Rs. 3,800. 
P then sued to recover the earnest-money and damages. Held that P 
was bound to show that the circumstances were such as to give him an 
equitable right to have back the earnest-money, and that had it not been 
deposited 1) could have justly sued for damuges to the extent of the 
loss incurred by the second sale, and therefore P was not entitled to 
recover the 709 Rupees. 15 W. 41, 


CONTRACT (By Minor). 


302, A contract made by a minor though voidable is not necessarily 
void, and if nade for a consideration which is of the nature of a necessi- 
ty, is not even voidable. 


If a minor remains qniet for a considerable period after attaining his 
majority, without doing any thing to repudiate the contract, a Court of 
Kquity is bound to presume that the consideration was of such a cha- 
racter as to bind him, or that he has after coming of age ratified the 
contract, unless his silence can be explained or the contract impeached 
on ifs merits. 13 W. R, I66, 


CONTRACT (Compounding Assault). 
333. A contract compounding an‘assault is ‘not illegal and ‘may be 


@ CONTRACT (FRAUDULENT). P, IV. 


 gued upon. The fact -of two of the. defendants being Mahamedans, does 
‘not affect.the principle of this decision. 5 W.R.S. C. 0, 16,. 


CONTRACT (Compulsory execution of. 


$04, Ina suit to enforce performance of a contract where defendant 
pleads that the contract was executed under compulsion and intimida- 
tion, it is not sufficient for him to prove that it was execnted from fear 
of a criminal complaint, as that might have beena righteons fear and not 
simply a bodily fear imposed on him in order to his doing that -which 
‘he would not of his own free-will have dune, 


Should he plead that the contract was based upon the condonation of 
a criminal complaint against the plaintiff which might have been of a 
nature not condonable by law, and that the contract was therefore void 
it would be for him to show what the natue of the offence complained 
of was. 11 W.R. SL4. 


CONTRACT (For Compounding Criminal Prosecution ). 


305. The plaintiff, a resident of Pondicharry, held a bond from one 
of the defendants (the 2nd) for a certain sum of money. This bond the 
_ plaintiff charged the suid defendant before the French legal Authorities 
with having fraudulently abstracted from his house in Pondicharry and 
he obtained the arrest and extradition from British Territory of the 2nd 
* defendant, as also of his brother the Ist defendant. The latter on his 
“way to Pondicharry met the plaintiff, anda settlement of accounts 
"took place. The Sth, 6th, 7th, and 8th defendants made themselves li- 
able by executing the bond sued on for the sum found due to the plain- 
‘tiff, and took indemnity bonds to themselves from the Ist defendant, 
the consideration being the agreement of the plaintiff to discontinue fuar- 
ther proceedings on the criminal charge.—he Court at Pondicharry 
sanctioned the agreement as a compromise by civil redress, and suspend- 
ed further proceedings in accordance with the law in force in the settle- 
ment, Held, that the contract was enforceable the facts of the case not 
showing the compromise to be in its nature prejndicial as being in con- 
travention of public policy under the Government of British India, or 
injurious to the good order and interests of society in regard to the 
adininistration of public justice. 


The English Common Law rule, that contracts for the compounding 
or suppression of criminal charges for offences of a public nature are 
illegal and void, has no application to a contract for compounding the 
Se of criminal proceedings for au offence against the Municipal 
aw of w foreign country. 


The rule of International law that tho law of the place of ‘a contract 
"governs its validity is subject to the qualification that every state may 
refuse to enforce a contract when it is for the fraudulent evasion of its 
laws, or is injurious to its public institutions or interests. 4 M. H.R. 14. 


CONTRACT (Fraudulent). 
$96. Ine suit brought upon two bonds for Rs. 2000 and Rs. 1,000 


respectively, whete the trangadtion was” found to be that _....__. - 
property having been absué to be sold in execution of a decree for a énm 
much niore than Rs. 8,000, he was made to appear to borrow from the 
plaintiff, at 75 percent. interest, Rs, 3,000 which were immediately *p- 
plied to the payment of the debt, the defendant deriving’ rio other’ bere- 
fit, and the plaintiff not binding himself to stay execntion:: > -' ° 


Held, that the contract in thése bonds was of suéh a naturd ‘ag to in- 
voive thé conclusion that‘defendant was imposed upon and was' not’ a 
free agent ; and that the transaction was of a kind not to be supported 
by a Court of Equity. 23 W. R. 49. | — : 


$07. A contract topevide for the collection and payment of an 
legal cess is illegal. 11 W.R. ~~" 


308. A contract which is against public policy and intended ‘to 
avade the course of law cannot be enforced in a Court of Justice; and 
money paid under such contract c.g., for an illegal purpose, such as 
ne a darogah, cannot be recovered by a suit in (care 18 W. R. 

450. i 


309. In asuit filed on the. 28th of April 1866, and brought by a 
Joint Stock Company, after registration, to recover damages for breach 
of a contract made with the déféndants before registration:—Held that) 
the contract was illegal under soction #of Act XIX, of 1857, and that 
the plaintiffs could not sue upon it. 3B. H.R.O. J. 45. 


310. Where, to suppress a criminal prosecttion for having accident- 
ally caused the death of his wife, plaintiff voluntarily paid money to db- 
fendant, knowing defendant to be the nearest relative of the deceased 
who could take a part in the prosecution, the contract was held to be void 
as against morality and public policy, and plaintiff held not entitled to 
sue for the money so paid. 17 W.R. 84. : 


CONTRACT (Implied). 


311. No implication of a contract to pay rent to the zemindar on the 
part of the tenant can arise in a case in which the tenant has been paying 
rent to another. zemindar than the one now suing fora kubuleut. 7 W 
R, 126. | 


312. By an agreement made on the 10th of January 1857, between K 
N and ,severa] other persons, it was agreed that they should form 
“@ co-partnership for the purpose of erecting « mill for the manufacture 
of yarn. The capital of the partnership was fixed’ at Rs. 300,000, divi- 
ded into 100 shares of Rs. 3,000 each. 


_ By the 4th clause of the agreement it was provided that, in return for 
the trouble K N had been at in establishing the factory, “ whatever cot- 
ton had to be purchased for the factory K N was to purchase, and what- 
ever yarn should be made in the factory, K N-was to sell, and for 
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‘whatever he should sell on account of the factory he was duly to receive 
from the co-partnership, his commission at the rate of 5 per cent. during 
his lifetime ;”. and it was also provided that though the area and 
sales by the co-partnership should not be made through KN, “ yet upon 
the who’e amount of the sales the co-partnership was duly to pay 5 per 
cent. to.K N during his lifetime.” 


The factory was built, and its machinary procured and set up by K N, 
end both financially and otherwise the factory was wholly managed by him. 
. Shortly after it commenced to work, it was found that the co-partuership 
had expended all its capital and was heavily involved in debt—incurred 
by K N without the sanction of his co-partners—and that the factory was 
working nt a loss; and at the suit of some of themsbut against pe 
sent of K Nanda miponty of the ca-partneys, the co;partyership, was 
ordered to be dissolved. N then. tlaithed,¥o be entitled ‘to compen- 
gation for the loss of the commission hé showfd have earned upon the 
sale of the yarn of the factory during his lifetime, 





Held that he was not so entitled ; that as between his co-partners and 
K N there was no obligation on the former to subscribe more capital 
after the original capital of the co-partnership had been exhausted, and 
that there was no implied covenant on the part of the-co-partnership to 
continue to work the factory in order that K N should be in a position 
to earn his commission during his lifetime. 8B. H.R. O. J. 209. 


CONTRACT (Introduction of new Term into). 


3138. A held debentures of B, a municipal body, and had a right to 
exchange them for lots of equal value, to be selected by him from build- 
iug lands- belonging to B; the rent of which lots was to be set off against 
the interest on the debentures. A notified to B that he had selected 

- certain lots, and asked permission to retain the debentures for a time, 
setting the interest against the rent. B consented to A’s proposal, and 
at the same time informed A that the selected lots exceeded the value 
of his debentures, and that he must pay the dieffernce. A made no re 
ply to this cqmmunication. 


A afterwards sued B for interest on the debenture :— 
_ ‘Held, that A was not entitled to interest, the contract being complete, 


‘and the indication by B of the difference in quantity not amounting to 
an introduction of a new term into the negotiation. : 


A correspondence between A and B amounted toa contract for a 
purchase of a future interest in immoveable property :— 


Held that such correspondence did not require registration under the 
Indian Registration Act, 1866, 1 L. R. I, A. 124, 


CONTRACT (Joint). 


314. IF a party sues upon a joint contract, which is not also several 
and gets a judgment, he cannot bring a fresh suit against the persons who 
were jvintly liable with the defendant but were not included in the 
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former suit: such second suit being expressly prohibited by Act VHI 
of 1859 section 2, 18 W.R. 468. a) : 4 io . 


CONTRACT (Joint and Several). 


315. Whether the remedy for breacl of contract ia:joint or several, 
depends upon circumstances according as the contracting anti render- 
ed themselves jointly or severally liable. 3W.RS.C.C.25. 


316. Plaintiff, defendant, and another party had jointly and severally 
contracted with Government to do certain work depositing aie and 
atipulating that a percentage upon the worth of the work done should 
be retained in the hands of Government to meet the contingency of the 
Government incurring expense in case of failure on the part of the eonr 
tractors. The contract was completed by one of the contractors, wlio 
received the amount which had been deducted as above and gave a joint 
receipt for the same: Held that there was nothing in law to. prevent 
plaintiff from recovering as from defendant his share of the saidlamount. 

Such a suit was not one for money due on a contract and was. not cog- 


nizable by Small Cause Court. 15 W.R. 513. . 


CONTRACT (Post-nuptial). 
317. Jost-nuptial contracts are not a mere nalhty at law. 


Where husband stipulated in such a contract to.do nothing without the 
permission of his wife on prin of immediate divoree and realization of 
den mohhur and also to pay over to her all the money he might enrn,. 
these stipulations were held to be illegal, because contrary to public 
policy. ‘The last stipulation, however, was construed to mean payment 
after reasonable deduction on account of the husband’s necessary ex- 
penses, and in a suit to enforce such a contract, the Court decreed to the 
plaintiff (the wife), a fair sum for her maintenance holding that under the 
Contract law (Act IX of 1872 section 57), snch part only of the agree- 
ment should be enforced as was legal, 23 W. lt. 67. 


4 


CONTRACT (Renewal of). — 

318. Where, upon a talookdar’s refusal at the end of the period of 
his settlement to re-settle with Government at an increased rate, the 
jumma was prt up to auction, after which the Government did re-settle 
with the talookdar upon the former conditions and the former description 
of the nature of thé talook, it wa’ 

ayep pa Government renewed the contract and placed the talook- 
in exactly the position in which he would have stood had be never 


sefused to pay the increased rent. 11 W. R. 


CONTRACT (Repudiation of). 


Where a party to a contract seeks release from its obligations 
on the ground that, for some reason or another, he is entitled to repw- 
diate it, he must assert this right as soon after becoming aware of it as 
he reasonably can. Long in action mnaccounted for must be held in 
equity to be a ratification vf the contract. 9 W.R. 110. 
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CONTRACT {Reacinding. egos 
820. In case of violation of a contract.by one party, the other party 
may ordinarily rescind it totally or partially ; provided he himself is 
guilty ofno default or violation. and exercises the right within a 
-yeasonsble time. If, after default of the other -party, he does an 
— recognizing the contract, he cannot afterwards rescind it. 11 W. 


ay 


$21. A parchaeer of property of which possession was. contracted to 
be' given him, but which contractthe vendor is unable to fulfil, is at 
liberty to rescind the contract and sue ‘for the re-payment of the pur- 
‘chase-money, and is not obliged to bring a suit for possession of the 
property. 3N.W.P. ~ 


CONTRACT (Gpecial or Implied). 


$22. Where there is a special agreement between two parties and 
that agreement has been performed, and one of them has had all the 
"-- benefit to which he is entitled thereunder, the other may sue him either 
upon the special agreément or'upon what has been called the implied 
contract which arises out of the receipt of the benefit. 12 W.R. 521. 


CONTRACT (Specific performances of). 


' 828. Parties seekig specific performance of s contract should come 
to the Court for relief within a reasonable time. 6 M. H.R. 75. 


324. Specific performance decrped of a lease, though the lease 

_ formed part of an arrangement whereby, asa consideration for the lease, 

the plaintiff was to lend the defendant money to enable him inter alia 

. to commence legal proceedings against the then tenant of the subject- 
. matter of the intended lease, 1 M. H. R. 153, | . 


325. One who asks the Court for a decree for specific performance 
of an agreement must show that he is willing and able to carry it out 
in all its mnterial parts so far ns he is concerned, and also that no act 
of his own in relation to the agreement has in any material degree dam- 
nified his opponent. He cannot select one part of the agreement for 
‘breach and another for performance. He mnst be prepared to carry 
out the entire of his own part of the contract before he can call upon his 
adversary, through the instramentality of the Court, to specifically exe- 
' cate the latter part of the agreement. . 

' In 'resisting specific performance ofan agreement it is competent to 

*the' defendant to show by oral evidence that the real intention of the 

parties to the agreement has not ‘been correotly expressed in the writ- 
ten document. 1 B. H R. 262. | 


326, Inasuit for specific performance of a contract, the cause of 
action issufficiently shown bya statement of the terms of the contract 
followed by the averment of the refusal of the defendant to perform 

it, witha, readiness: and willingnoss of the plaintiff todo his part in it, 
14 W. R. O.. J. 18. | . 


. =~ 


Sy 
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$27. A agreed to ad) certain property to B-and, after having reosiv- 
ed part of the consideration-money, sold the property to C at an ad- 
vanced price. B not having in any way neglected to carry gut his part 
-of the agreement, was held entitled to specific performance of the ocon- 
tract and to possession of the disputed property on paying dewn the 
consideration-money. A deed of agreement to sell at some fature 
period may be registered under Act XIX of 1843. 8 W. R. 103, 


328. - A specific provision in the administration paper protecting. the 
ryot from enhancement of rent during the term of the . settlement will 
be enforced. 1 N.W. P. 8. 


$29, The application of the doctrine of specific performance to part- 
nerships is governed by the same rules as those which govern itin other 
cases. “ | is: 


. There are only two classes of cases in which specific performance of an 
agreement toenter into a partnership has been decreed : first, where 
‘the parties have agreed to execute some formal instrument: which would 
confer rights that would not exist ynless executed ; secondly, where 
there has been an agreement, which has come to an end, to carry on a joint 
_adventure, and the decree that the agreement is valid, prefaced by the 
declaration that the contract ought to be specifically performed, is made 
‘merely as the foundation of a decree for an account. 1 M. H.R. 34l. 


330. Where a purchaser of a right to sne for possession brings 4 suit 
for specific performance, and itis not shown that he has left undone 
anything necessary to entitle him to what he claims, it must ‘be taken 
in special uppeal that plaintiff is entitled to insist on specific per- 
formance of his contract with his vendor. 22 W. R. 188. 


331. When proprietors endorse’ approval on a petition for a lease, 
such endorsement is not the acceptance of a consideration entitling peti- 
R. 142, 


tioners to sue for specific performance of contract. 7 W. R. 142, 


$32. Where in a former snit, brought by the present defendant for 
specific performance of the same contract, plaintiff who was defendant 
resisted successfully and without qualification, he cannot afterwards 
treat the contract as subsisting. 21 W.R. 434. 


333. It is very questionable in any case whether the effect of the 
execution of a bill of sale by a Hindu vendor is to pass an estate irres- 
pectively of the actual delivery of possession. Where the vendor sells 
an estate, of which he is not in possession, in consideration of advances 
to enable him to sue for its recovery, it is not open to the purchaser, 
after failing to complete his part of the contract, to claim specific per- 
formance and delivery of the recovered estate, on tendering the balance 
of the purchase-money. 2B. L. BR. P. C0, 11. 


334. Where the purchaser of an estate paid earnest-money, and no 
time was fixed for the payment of the balance, and the vendor re-sold 
the property within a week,—Held that the vendor wag bound to have 
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waited a reasonable period, that the second purchaser took nothing, 
and that the first perchaser was entitled to a decree for specific per- 
formance. W.R.S. N. 281. 


- 335. A suit for specifio performance to sell land will not lie if the 
plaintiff neglects to enforce his rights for a longtime (in this case three 
years ) after his rights under the contract forsale accrued, and if he does 
not actup to a condition precedent to the sale tohim. If hehas any 
‘claim atall, it would be for damages against the person breskiny the 
contract for loss sustained by the non-fulfilment thereof. 8 W. R. 280. 


386. Where ceca i sue the assignor for property never in his: 
possession and for declaration of right to ownership in other property 
already in the possession of one or more of themselves. Held that the 
assignor at the time of the assignment not being in actual or constructive 
possession could not pass the property, the bill of sale being only evi- 
dence of a contract to be performed on the happoning of a contingency. 


a1 W. RK. 101. 


337, The plaintiff contracted with the defendant for the purchase of 
a piece of land, and’ paid him part of the purchase-money, it being 
agreed that the balance should be paid after registration of the bill of 
sule. The defendant kept the document with him, but failed to get it re- 
gistered, In a suit by the plaintiff to enforce a specific perfurmance, held, 


the suit would lie. 6B. L.R. App. 134. 


838. Plaintiff had entered into a contract with one of the defendants 
for the purchare of certain immoveable proporty, and after he made a 
small advance the|contract was written out and registered. The pur- 
chaser refusing to pny up the purchase-money unless the vendor paid the 
costs, or half the costs, of registration, the latter re-sold the property to 
8 third person. | 

The present snit was to compel the completion of the contract and 
delivery of the property. Held that as the parties had entered intos 
written contract, the Court was bound to see whether it was, or was 
not, their intention that a complete and binding sale should take place, 
although the purchase-money was not paid. 15 W. R. 44. 


_ 389. Suit for specific performance of a contract providing (on de- 
' fendant obtaining a@ decree for a certain property) for the conveyance 
to plaintiff of portion of it. Held, that plaintiff’s cause of action 
commenced from the date that the defendant obtainod the decree. 1 


W. R. 144. 


340. The result of a long pending litigation was that the defendants 
were directed to pay wasilat for certain lands which they had possessed 
under an invalid lakheraj claim. They subsequently entered into a 
compromise withthe plaintiff their Zamindar and agreed that, it they 
defaulted in rent, orif the lands became khas of the Zemindar, or were 
by any means to be alienated, the defendants would point out the lands, 
or, on failure to du this, pay damages for the loss of the same. Held 
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that lapse of time and surrender of the lands were no impediment to the 
Court granting relief to the plaintiff in the shape of a decree for specific 
performance. W.R.S.N. 77, 


341. Ina suit brought by plaintiff for the specific performance of an 
agreement entered into between the plaintiff and defendant, whereby the 
defendant, an Abkarry contractor, undertook to sub-let to plaintiff the 
Abkarry of «a ‘Talook, and also to recover damages for the breach of can- 
tract, Held, that section 9 of the Abkarry Amendment Madras Act HIT of 
1864 did not affect the rights and liabilities of the parties tuterse under tho 
terms of un unexecuted contract to sub-rent, although the Act would 
prevent the sub-renter deriving any benefit under an executed contract 
of stth-renting from the exercise or the manufacture or sale of liquor as 
dcfined in section 2, until he had complied with the condition prescribed 
in section 9 ofthe Act. 5M. H.R], 


342, Where plaintiff had contracted with defendant to purchase from 
him a share of certain landed estates, excluding from the contract certain 
land in those estates situated within a defined boundary, defendant bind- 
ing himself to make over to plaintiff other lands in exchange: Held, 
that if defendant failed to make over the lands last mentioned, plaintife 
might sue him for specific performance or for dumages, but could not, 
under the contract, sue to recover lands which he didnot buy. 9 W. 


R. 269. 


343. Ina suit against K, H, and G (a minor), to rocover possession 
of an 8 anna share of a putnee talook, and to have a conveyance exacut- 
ed in plaintiff’s favor, on the allegation that one of the defendants K 
had agreed that the putnce should be bid for at the sale advertised by 
the Zemindar, and if purchased, should be tnken in the name of K, who 
should convey half to the plaintiff, the cause of action was stated to be 
that defendants had fraudulently got) a putnee lease executed in their 
names and had taken possession, and refused to make over the stipulated 
share or take the balance of the consideration-money. Tho defendant 
K’s substantial plea was that the mchal had been sold in one lot slong 
with others, and taken by the head member of the family without 
knowledge of the agreement, and that plaintiff had himself through 
nn agent competed for the putnee at the sale: consequently that the 
event contemplated had not happened, and that plaintiff had himself 
avoided the agreement. He pleaded that he was not privy to the agree- 
ment, and the minor that he was not bound. | 

The Lower Appellate Court found that both parties had abandoned 
and uvoided the agreement : 

Held, that, even if the agreement were binding on K, the Coart 
could not compel a partial performance, which was all that could take 
place ; for as plaintiff claimed half the putnee, and K’s share was at 
most one-fourth, plaintiff would be entitled to one-eighth only. A 
specific performance could not be decreed, for plaintiff could have re- 
sisted on action brought by the present defendants for fulfilment of cun- 
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tract, as re could not have been compelled to buy what he had not 
agreed to. 24 W.R. 434 


$44. Asned B onadeed of sale for possession of 4annas of certain 
lands, which A alleged B had sold him in consideration of an advance of 
a some of money which A said he paid to B when the deed was executed. 
B answered that, being in want of funds to carry on a suit for the 
recovery of the very jands, 4annas of which A now sues for, he gave A 
the deed in question on condition that A was to advance him tho 
amount mentioned in the deed, but that A only advanced portions of the 
anm from tine to time ‘The allegation of A that he paid the money to 
B when the deed wus executed was found to be false. 


Held, that the execution and transfer of the deed of sale from B to 

| A, and the partinl payment of the purchase-mnoney by A to B, did not 

pass toA a complete title to the lands, and that B in retaining posses- 

sion could not be regarded as having only alien for the unpnid portion 

of the purchase-money or liable to account to A as a mortgagee in 
possession of the rents and profits. 

Held, that even if part of the purchase-money had been paid by A to 
B at the time of the execution of the deed, and A tendered to B the re- 
mainder of the purchase-money, A would not have been entitled to a 
decree for specific performance, the contract sned on being eminently a 
speculative, not to say agambling, one. 312 W. R. P. C. 6. 


CONTRACT (Time and Place of Performance of). 


345. Ifa person contracts to deliver goods at a specified place, he 
must be there in person or by agent, and ready to deliver thom: if to 
deliver them by acertnin time, he must tender themso as to allow 
sufficient time for examination and receipt. But when athing is to be 
performed at acertain place, on or before a certain day, to another 
party toucontract, the tender must be to the other party at that place, 
and that other party must be present at some particular part of the day 
before sun-set, so that the act may be completed by day light. Where 
athing is to be done any where, « tender at a convenient time before 
mid-uight is sufficient. 11 W. R. 58, 


CONTRACT (Void). 


846. The agreeing not to enforce a contract which is void for ille- 
gality is au illegal consideration, andthe contract is void. 18 W. 
R. 424. 


347. A contractas to an adoption after payment of price cannot 
be enforced, for it would come within the meaning of Act IX of 1872 
section 23 as immoral and contrary to public policy. 21 W. R. 381. 


348, One who repudiates a contract and asks to have it treated as 
void, is bound to take steps for this purpose at the earliest moment 
without avoidable delay. 22 W. R. 529. 


349. A contract, the effect of which isto assist another in carrying 
on the litigation against a third party, made with the express declaration 


ConTRACT (VoID). 85 


that it was out of spite and ill-feeling against such third party, is a 
i be against public policy, and a suit cannot le upon it. 10 W. 
gt 140, 


35). Every contract relating to the collection from ryots and payment 
to the Zemindar of an illegul cess, is ab initio void. 8 B.L.R. A. 
J. 44. 


851. Although one of the parties to a contract was induced to enter 
into it by fraud of the other, he isnevertheless bound by the contract 
until hé repudiates it; and this he cannot do when he has allowed that 
to occur onthe footing, or in view, of the contract, which renders it 
impossible that the parties should be put in stata quo. In such cir- 
cumstances his proper remedy is by an action tor damages. 22 W 
R. 529. 


352. J., having represented to C. that there were good roads, me- 
tilled to within six or seven milesofthe place where he wanted C. to 
forward a certain engine and boiler, and a fair kucha road the remain- 
der, U. relying on his statement, agrecd to forward the same to the 
place of destination fora certain sum, part of which C. received on dif- 
ferent occasions, and duly forwarded to the place the engine, bat, on 
Passage accross an iron suspension bridge on the road being refused to. 
the boiler by the officer in charge of the brigade on account of its 
weight, C. threw up the contract. J. having conveyed the boiler across 
the nala spanned by the bridge, and finally, tothe place of destination, 
sued to recover from C. the money expended by him in so doing al- 
loging breach of contract. It was held that the suit was rightly dis- 
missed on the ground that the agreemeut was voidable by C. under the 
provisions of section 19 Act IX of 1872. It was also held that the 
plaintff could not recover in the suit any portion of the monies. ad- 
vanced to the defendant. 6 N. W P. 309. 


353. One ML H, being apprehensive tliat (in consequence of an action 
of trespass in the Supreme Court which M Rand A R had brought 
against P P) he wasin danger of being deprived of a piece of land 
of whtch he was then possessed, entered into an agreement with K N 
that he K N should conduct the pending case at his own costs and necessary 
expenses, and that after M_H should have proved that the piece of land was 

‘his sole property, K N and M Hf shoulderect a building on it at their joins 
expense, and that tne rents and profits of such building should be enjoyed 
by K Nand M H jointly «during the lifetime of M H, after whose death the 
property, with the building, was to be the sole and absolute propesty 
vf KN: Held that the above agrcement (when considered in connec- 
tion with its surrounding circumstances) did not savour of Muiuteuance 
or Champerty, nor was it void as being agninst public policy. 


(Jucere.— Whether that law was ever applicable to cases where pecu- 
niary assistance is afforded to defcudauts. 


Where KN, claiming under the above agrecment, sucd to recover the 
property comprised in it from the mortgagee of the admiuistratur of M 
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H, who was in possession of the property, it was held that the repre- 
args Ms the mortgagor were not necessary parties to the suit. 8 
.-H. 8.0. J. 1, 


CONTRACT (Wagering). < 


351. A wager contract in India (before the passing of the Legislative 
Act XXI of 1848) npon the average price opium would fetch at a future 
Government sale, held legal, and an action thereon maintained. 


The plaintiff and defendants, by contracts in writing, wagered as to the 
average price to be obtained for opium “ of the 39th of November, 7? of 
the first lelaxm, or public Government sale of opium.” At the time 
when these contracts were entered into the first Government sale had 
been advertised for the ‘80th of November 1846.’* The sale on that day 
was prevented by a combination of opium speculators interested in simi- 

_lup contracts. The Government sale was again advertised, and took 
place on the 7th of December following, when opium of the quantity 

_and description advertised for sale on the “ 30th Novembor”’ was sold. 
Held: First, that the date mentioned in the contracts, the “ 39th No- 

_vember was 4 mere description of the period when the first public Govern- 
ment sale of opium usually took place, and formed no part of the risk 
contemplated by the wagers, the subject of the contracts, and was im- 
material; and, Secondly, that according to the true construction of the 
contracts, the first actual public Government sale of opium which took 

‘place next after the date of the contracts, satisfied the terms of the con- 

‘tracts; and upon acertain avernge being realised thereon, the event 
on which the plaintiff hud wagered was determined in his favor, and 
he be entitled to recover the differences under the averages. 6 M, I. 
A. 251, 


355. After the contracts were entered into, and an action commenced 
in the Supreme Court, wager contracts were declared invalid by the 
Act of the Indian Legislature, No. XXI of 1848, which enacts ‘that all 
agreements, whether made in speaking, writing, or otherwise, by way of 
gaming or wagering, shall be null and void, and no suit shall be allowed 
in any Court of Law or Equity for recovering any sum of money or valu- 
able thing alleged to be won on any wager, or intrusted to any person to 
abide the event of any game, or on which any wagor is made.” 


Held, that this Legislative Act did not affect existing contracts, or aé@- 
tions alrendy commenced upon such contracts; there being no words in the 
Act sufficient to show the intention of the Legislature to uffect exist- 
ing rights. 

Statutes are, prima facie, deemed to be prospective only, Nova con- 
stitutio futurix formam tmponere debet, non preteritis.”” 5 M.I.A. 109. 


356. By the Common law of England, in force in India, an action may 
be maintained on o wager, although the parties had no previous interest 
inthe subject-matter on which itis laid, if such wager be not against 
the interest or feelings of third persons, does not lead to indecent evi- 

1, and is not coutrary to public policy, 
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The mere circamstance that a wager concerns the public revenue, or 
creates a temptation to do a wrong, will not render it illegal. 


A wager upon the average price which opium should fetch at the next 
Government sale at Calcutta, the plaintiffs having to pay the defendants 
the difference between such ogee aud s sum named, per chest, and the 
defendants having to pay the difference between such price and the 
sum so named, if the price should be above that sum ; is not an illegal 
Wager, or contrary to public policy, though the proceeds of the opinm 
sold at Calcutta formed part of the Government Revenue. The judg- 
ment of the Court below, holding such wager illegal, reversed. 


The Statute, 8 and 9 Vic., c. 109, amending the law relating to games 
and wagers, does not extend to India. 4M. I. A. 389. 


357, The Legislative Act XXXII of 1839 (extending to India the 
provisions of Statute, 3rd and 4th Wm. IV, oc. 42, section 28), con- 
cerning the allowance of interst in certain cases, enacts that “ upon 
all debts of sums certain, payable at a certain time, the Court before 
which they may be recovered, may, if it shall think fit, allow inter- 
est to the creditor, at a rate not exceeding the current rate of in- 
terest from the time when such debts or sums certain were payable, 
if such debts or sums be payable by virtue of some written instru- 
ment at a certain time.” 


Held,—That a wager contract (before the passing of Act XXI of 
1848), upon the average price which opium would fetch at the next 
Government opium sale, was not within the scope of the Act XXXIT 
of 1839, as that Act supposes a party to have been sued for breach 
of a contract for the payment, by virtue of a written instrument, of a 
sum certain at a certain time, and did not affect debts contingent in 
amount and time of coming due. 


Whether the discretion vested in the Court by Act XXXII of 1839, 
in allowing or refusing interest, in cases within the Act, is liable to 


review. Quare? 7 M.I.A. 263, 264; 4 W. R. P. C. 8. 


358. An agent omployed to effect a wagering contract is entitled to 
recover from his principal money paid on his account in respect thereof, 
his authority not having been revoked. ‘The claim is not affected by 


Act XXI of 1848, see Act IIT (Bom.) of 1865, 1B H.R. 34, 


359. Inan action on contract, knownas Tajee mundee Chitties, opium 
wager contracts ( before the passing of the Act, XXI of 1848, which 
prohibited such gambling contracts ) the plaintiff claimed interest on the 
sum recovered. Held, that as there was no stipulation as to interest in 
the contract, or satisfactory evidence of mercantile usage at Culcutta to 
import interest into the contract, the interest claimed could not be allow- 
ed. 9M. I. A. 256. 


360. A promissory note which has for its consideration a debt due on 
a wagering contract is not binding in the hands of the original payee. 
8B. H. R.A. J. 1e1,. | 
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361. Wager contiacts between the plaintiffs and defendants upon 
the price that Patna opium would fetch at the next Government sale at 
Calcutta ; each party knowing that the other might use means to enhance 
or depress such price. Held, that the bidding at the sale by one of 
the plaintiffs, though done colournbly, and as it appeared only to en- 
hance the price, was no fraud on the defendants, or upon the public, as 
he had a right in common with all the world to bid atsueh sale, and was 
not precluded from recovering the nmount of such wager contracts by 
the fact, that such biddiug tended to bring about the event by which 
the wager was to be won. 


IJeld also, that employing agents at such sale (all of whom were 
cognizant that object was to enhance the price of opium sold )_to bid, 
there being no crimen falst committed, did not constitute an illegal con- 
spiracy, or such fraud as would vitiate the wager contracts. 


By the 6th Article of the Convention between Great Britain and 
France, the French Government had a right to demand, out of the quanti- 
tics sold at the Government sule, 30 chests of opium at the average 
rate of sale. Held, that no frand on the vendors was committed by 
inducing the French Council to exercise that option in favour of the 
plaintiffs. 5 M. J. A. 109. 


CONTRACT® ( With Person in position of Confidence }. 


362. <A contract of sale or conveyance entered into by any one witlr 
a person who stands relatively to him in a position of confidence or 
trust, is linble to be called in question by the vendor, and to beset aside 
at his instance ifit be found that the other party made an unfair use of 
his advantages. This rule of equity applics strongly in # case where 
any person, acting as an attorney ; or as a legal adviser, enters into 
a contract with his clientin respect of the subject of litigation or advise, 
Undue influence is presumed to hnve been exerted until the contrary is 
proved, and the purchaser is bound to show that all the terms and con- 
ditions of the contract are fair, adequate, and reasonable. 1 B. L. R. 
A.J. 95; 10 W. R. 128 


CONTRACT ( Written ). 


363. The law in this country does not require that any agrcement 
between natives, whether in regard to the transfer or creation of an 
interest in land, or otherwise, should be in writing; nor does it dis- 
tinguish between agreements under seal and by parol. 4 M. H. R. 98. 


364. Wherea contract is reduced to writing, and the only cause of 
action between the parties arises out of the document, no oral evidence 
13 admissible to prove the terms of the contract. °24 W. R. 88. 


365. Where a writing signed by the defendant was in these terms, 
““S (defendant) holds Rs. 475 which sum is the property of L, ( the 


plaintiff )’’. Held, that the document could not be considered a written 
contract or engagement. 4M. H.R. 216, 


CONVEYANCE, 89 


OONVEYANCE. 


366. Persons having a right of possession may’ dispose of propert 
though it is not actually intheir possession. 11 W. R. 134, euieote 


3867, The general rule in India is that, upon a contract of purchase 
and sale, the ownership is acquired by the purchaser, though the tran- 
suction has not been followed by delivery of possession ; delivery not 
being necessary to complete the title of the vendee. 23 W.R. 181, 


368. Asageneral rule of law when the vendee has got, not a mere 
contract toconvey, but ® conveyance, that is to say, adocument which 
in terms professes to make ovor the property, and the document is 
registered, he becomes at once the owncrw ithout further ceremony. 
23 W. R. 131. 


369. Theconveyanco of proporty while the ownor is a minor is not 
necessarily inoporative: if the sale is effected by the guardian and ac- 
quiesced in by the minor when he comes of ago, it may be valid not- 
withstanding. 11 W. R. 


370. When several persons join in a conveyance, and convey “ the 
whole and entire property absolutely,” they must be taken to havo 
exercised every power which they possoss, and to have parted with their 
whole interest whether in possession or expoctation. 14 W. R. 379. 


371. Where a person who has made a voluntary gift or settlement 
of an estato sells tho same to another for value, the convoyance operates 
as a conveyance of the estate which the sottlor had before the voluntary 
settlement, the Statute 27 Hlizabeth, C. 4, putting the settlement out of 
the way, so that it shall notaffect the conveyance which is made to 
the purchaser. 

Words showing an intention, on the part of tho person who made the 
voluntary gift, to convey to the purchaser all the interest or estate that 
he had, are sufficiont to avoid such gift. 22 W. R. 60. 


872. Tho conduct of the parties, after the making of an instrument, 
affords a clue to theri intentions in regard to its effect only whore they 
are voluntary actors in the conveyance ; not where it is made against 
their will by coercion of a Civil Court. 21 W. R. 119. 


373. The signing of a deed of conveyance of property made with full 
knowledge of the contents of the deed and of the object of the signature, 
my convey the right of the person signing, even if tho signature be not 
made in the assembly where deed was executed. 1 W. R. 66. 


374. Where a deed of conveyance is signed and handed over, the 
best mode of testing its bonw fides is to scrutinize the acts of the par- 
ties which follow, particularly whether consideration is given or pos- 
session taken. 21 W. R. 108. 


375. Where the executants of a deed of conveyance kobola omit 
to have it registored, and the property is sold toa third party who takes it 
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bona fide for valuable consideration, the party in whose favour the con- 

veyance was executed should seek his remedy against the executants, 

a a rh for specific performance, but in an action for damages. 22 
e e 16 e ‘ 


376. In a suit to recover possession, with mesnue profits, of property 
alleged to have been purchased by plaintiff from one A, where defen- 
dant U was a daughter of A’s sister R, who claimed the property through 
her son V, the question was whether pluintiff had obtained the proper- 
ty by a valid deed of sale :— : 


Plaintiff was a pleader, and, while a suit was in progress in which 
on behalf of his step-mother and another client he contended that V had no 
property at all in the mouzs, he obtained a conveyance from A whose 
sole title was derived from V, which conveyance nominally made to S 
T was never asserted by plaintiff till 7 years later when he commen- 
ced this suit. The evidence for the paymant by plaintiff of the consi- 
deration-money was so unsatisfactory that the High Court summoned 
the plaintiff and examined Lim : 


Held, that it was somewhat dangerous to allow plaintiff, a profession- 
al man, who did not give evidence in his own suit in his own behalf, to 
be called for the purpose of supporting his case which had broken down; 
that plaintiff’s evidence as to payment of the consideration-money was 
very unsatisfactory and at varience with his previous deposition; and 
that though the mere factwm of the deed was proved, it was nota 
bona fide conveyance. 


Held, that the circumstance of U having in a previous suit admitted 
the execution of the deed, did not preclude her from contesting its va- 
lidity and maintaining that it was colorable, not reul. 19 W. R.P.C. 
118, 119. 


377. R. the owner of certain property, having died, and his immedi- 
ate heirs having subsequently demised without leaving issue, N, as the 
next-of-kin, attempted to take possession, and, being opposed, brought 
a suit, under Act XIX of 1841; but afterwards alienated a moiety of his 
right, title, and interest, in the property to one K in order to meet the 
expeuses which would be incurred for its recovery. This was done by 
an tkrar, wherein, in consideration of Rs. 59 recerved in each, snd the 
tronble and assistance of managing and conducting the necessary law snit 
and defraying the expenses thereof, N relinquished to K and 8 annas’ share, 
valued at Rs. 75,000. K took proper steps and defrayed the expenses; 
but the suit was dismissed. K subsequently sold the interest which he 
had thus acquired, including wasilat, to'T in consideration of Rs. 1,7090 
advanced by the latter and expended in the proceedings, valuing the 
interest thus sold at Rs. 18,909. The purchaser then brought a suit against 
the person in possession, claiming a half share of the property adversely 
to N, making N a defendant, and praying for a declaration of N’s right 
of inheritance : 


Held, that the tkrar did not operate asa present transfer of the pro- 
petty, but as an agrecment to transfer so much of itas might be 
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recovered in & suit; and that evenif plaintiff were entitled to com- 
plain of breach of contract by N, she could not recover against the 
principal’ defendant, the person in possession, who was no party to the 
deed. 


Held too, that the sutt could not be maintained by reason of the nature 
of the transaction on which it was based, which was void as being contrary 
to public policy, and therefore not giving plaintiff any right to sue for 
the property professed to be passek 20 W. Rt. 446. 


CONVEYANCE (By Minor). 


378. A conveyance by aminor may be voided hy him when he comes 
of age ; but unless after coming of age he promptly does some act to 
repudiate the contract, it must be tuken to be ratified. 13 W. 172. 


CONVEYANCH (Fraudulent). 


379. Where a conveyance is effected under a frandulent arrangement 
whereby nothing is sold, Jona files on the part of the purchaser canavt 
make a title in his vendor. 15 W. R. 308. 


380. <A party claiming through A is not at liberty to plead A’s fraud 
as against a defendant in possession, although that defendant claims 
under the fraudulent conveyance. 4 W. R. 37. 


381. Adeclaration of title cannot be granted to the purchasor under 
akobala from two parties where the conveyance has been found to be 
fraudulent and collusive, even though one of the parties really had an 
interest in the property and transferred it in the same conveyance. 11 

R. 7 


CONVEYANCE [ Frudulent—by Husband to Wife J. 


382. Ifa man largely indebted executes a conveyance of property to 
his wife as in satisfaction of dower, the conveyance is void as against his 
creditors if executed for the fraudulent purpose of keeping the property 
in his own hands outof the reach of the creditors. So also a conveyance 
by a man in such circumstances to his wife is frandulent and void if no 
dower is due and the conveyance is voluntary and not mado in satisface 
tion of any debt due to him. 7 W.R. 513. 


CONVEYANCE ([ Fraudulent---to defeat Sequestration J. 


383. A deed of sale conveying real estate, the property of a defen- 
dant ina suit then pending in the Supreme Court at Bombay. eld, in 
the absence of satisfactory evidence of a bona fide consideration having 
been paid by the vendee, to be fraudulent and void, as agninst the 
creditors of the vendor, and to have been executed for the purpose of 
defeating » sequestration. 6 M. I. A.27. 


CONVEYANCE ( To Mooktear without Consideration ). 
384. On 25th July 1866; M. C.K. executed a Kobala purporting to 


convey certain properties to R. L. (her mooktear ) whose representative 
by a deed dated 15th September 1867 conveved a portion of the pro. 
perty tothe appellant, who now claims to be the prior purchaser for 
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valuable consideration without notice. By deed dated 17th September 
1867, M C K conveyed the property to respondents who were in receipt 
of rents at the time when the two appellants instituted suits to recover 
possession of the property and toset aside the deed, the ticoadar and M 
© K being also cals defendants. 


Held that the conveyance by the native lady to her mooktear without 
consideration could not be upheld, for to uphold it would be a denial of 
justice and contrary to sound poticy, even if the grantor as plaintiff sued 
the mooktear as defendant to set it aside. Still less could it be upheld iu 
a case like this, where the parties pleading the fraud were defendants 
and in possession. 19 W. QR. 146. 


CO-SHARER. 


385. The consent of all the sharers to a joint holding being necessary 
to give validity to any agreement rogarding tho same, certain sharers 
in a joint holding cannot by the devise of deducting from their elaim a 
portion of the holding representing the share of some of their co- 
sharers, non-consenting parties to an agreement, sue to enforce such 
agreement, all the sharers having an undivided share inevery biswa of 
the joint holding. 3N. W. P. 216. 


_ 886. Aco-sharer may sue for profits, alleging asum to be due, and 
although it may be necessary to go into the accounts, this fact alone will 
not alter tho character of the suit, and make it one for settlement of 
accounts, 3N.W. P. 49. 


387. Inasuit against co-partners in a joint firm to recover moncy 
deposited as plaintiff’s share and to have accounts rendered of the pro- 
fits, before any order can be mado to tho effect that plaintiff is entitled 
to be paid by any one of his partners or out of the assets of the firm 
the actual money advanced, the whole accounts of the firm ought to be 
taken and the ultimate liability of each of the partners ascertained, 21 
W. R. 390. 


388. Three brothers carrying on business jointly borrowed money 
from one G. M., after which one of them dicd, and the survivors (plain- 
tiff and T), for the purpose of making up the consideration-money af 
certain property purchased, borrowed a further sum from G. M. and 
executed a bond to secure repayment of all those sums. The property 
was purchased and joint possession obtaind. Subsequently plaintiff and 
T separated after executing each to each certain tkrarnamahs by which 
ench undertook to pay his share of the joint debts. The bond-holder 
then sued plaintiff and the reprosentativos of ‘T’, and obtained a decree 
against plaintiff only, who, upon the decree-holder, being about to soll 
his property, sued tho representatives of 'T for a moiety of the debt. 
Defendants objected that as plaintiff had not paid tho decretal money, 
no cause of action had accrued. Held that the objection was good, and 
that plaintiff had no right to come into Court and ask to be paid by his 
co-shuvers before he had done anything himsolf, even to discharge his 
own portion of the obligation. 
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Held also, that as defendants had been acquitted by a competent 
Conrt of all obligation to pay the orignial creditor, plaintiff's only right 
( ifany ) was to call upon them to pay himself, and this he could not do 
until he could show that he had done something on their behalf. 19 


W. R, 24, 


CREDITORS. 


389. The creditor of a deceased proprietor is not prevented, in the 
way in which the deceasod would have been were he alive, from ques- 
tioning acts done by the said proprietor’s benameedar ; for the rule of 
law by which an heir or assignee stands inno better position than the 
party through whom he derives his title admits of sn exception in 
favour of those who would bethemselves aggrieved or defrauded by the 
party through whom theyclaim. 15 W. R. 333. 


CUSTOM. 
390. Custom cannot affect the express terms of a written contract. 
7B. L. BR. 682. : 


D. 


DAMAGES. 


391. A suit will not lic for damages apart from the cause of action 
out of which the damages arise. 21 W. R. 151. 


392. Ina suit fordamages on account of failure to deliver goods 
( kullaye ) sold, where the contract was to deliver by weight, the 
weighment taking place in the seller’s own premises: Held, that 
as plaintiffs did not apply for delivery, the seller defendants, were not, 
under the Contract Act section 93, bound to deliver the goods. 24 W. 


R. 178. 


393. The plaintiffs entered into a contract in writing by which the 
defendant was to deliver 2450 bundles of Gingeely Seed on being put 
in possession of the necessary funde. In a suit fur damages by reason of 
non-delivery : Held that the plaintiffs before they could recover must 
show that they paid or tendered the amount stipulated, and that the 
vendor’s rights under the contract cannot be controlled by the course of 
dealing between the parties. 2M. H. R. 193. 


394. K received into his godown certain goods belonging to the 
plaintiff and in charge of his servent, concerning which there was a dis- 
pute between the plaintiff’s agent and B, of which circumstances K was 
aware and he advanced money to B on the security of such goods, 
which were subsequently delivered to B and sold by him with 
the knowledge of K, and notwithstanding the plaintiff’s servent 
objected to it, delivered them to the purchaser. Held, that K was liable 
to an action for damages at the instance of the plaintiff. 1 N. W. 


P. 107. 


94 DAMAGES (FOR BESACH OF CONTRACT). P. IV. 


395. The plaintiff alleged that he had given possession to the defen- 
dant of a certain estate, in consideration of the payment by the defen- 
dant of annual rent fora term of five years that the defendant had 
paid the rent for the first three years of the term, but had neglected 
to pay any forthe Jast two years, and that since the expiry of the 
term the defendant had remained in possession; anc he claimed to 
recover possession of the property and a certain sum for its use and occu- 
‘pation by the defendant. He also claimed to recover the same sum as 
damagas for the retention of the estate by the defendant, from the date up 
to which the defendant had last paid rent. The agreement between the 
parties was contained in certain letters which were unstamped. Held, 
that althongh tho claim to relief made by the plaintiff on the 
basis of the contract must fail, because there was no evidence of the 
contract on which the Court could act, yet he could fall buck on his 
claim to recover damages for the use and occupation of the land, as the 
defendant could not defend his possession, being equally incompetent 
with the plaintiff to rely on the terms of a contract of which he could not 
give proof, and ashe did notdeny the use and occupation alleged, he 
had no answer to the claiin for damages. 5 N. W. P. C5, 


DAMAGES (Alternative). 


396. Where alternative damages are awarded to the plafntiff in a suit 
for the recovery of timber which defendants have at their own risk 
brought down from 'l'onghoo to Rangoon. Held that plaintiff may insist 
on delivery or in default to recover the value of the timber without any 
deduction on account of charges incurred by defendant in removing the 
timber. 19 W. KR. 123. 


DAMAGHS (For Breach of Contract). 


397. <A party fuiling to perform the contract may be sned, at the 
pleasure of the other party, either for specific performanee or for da- 
mages. 12 W.R. 149. 


398. Defendant borrowed a sum of money below 500 rupees from 
plaintiff with a view to redeem a mortgage, on condition that after re- 
demption he would sell the property to plaintiff. He did not, however, 
redeem the property. Held, that plaintiff’s suit to reeover his dues was 
one for damages as upon a breach of contract in which under section 27 


Act XXIII of 1861 no special appeal would lie, 12 W. R. 269. 


399. Ordinarily ona breach of a contract of sale the vendor ean only 
recover as against the purchaser the difference betweon the price con- 
tracted forand the price at which the vendor might or could have sold 
tho goods at the time of the breach. 15 W. R. 392, 


400. Where the parties to a contract stipulate for the payment of a 
specified sum for any breach of it, and the damages resniting from any 
such breach are uncertain and incapable of accurate Valuation, the sum 


agreed to bo paid, will be treated us liquidated damages and not as pe- 
nalty. 
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A plaintiff who sues for damages and is entitled to them, cannot 
likewise bo entitled to specific performance or to an injunction against 
the further breach of the agreement. 


In a suit for breach of contract, itis open to the defendant to plead 
in that suit (without being obliged to bring a fresh suit) that the plaintiff, 
being the first to break the agreement, cannot now sue for damages 
for some thing subsequently done by the defendant in contravention of 
it. 7 W. BR. 303,304. 


401. Suit for breach of contract to sow Indigo in consideration of 
anadvance. Held that the failure to sow not having been shown to 
be owing to accident, must be presumed to have been fraudulent or dis- 
honest, and that, therefore, the case did not fall within clause 4, section 
5, Regulation VI of 1823, which limits the amount of penalty to threo 
times the sum advanced ; but that the plaintiffs were entitled to recover 
anamount of damages not exceeding the sum which the defendant 
ar ae to pay on failure by him to perform his contract. 4 W. 
R. 62. 


402. In asuit for damages for breach of contracé to supply wood 
which defendant had engaged to supply for the constrnction of a house, 
where the intention was found to have been that the plaintiff should from 
time to time give defendant notice of the different articles of wood work 
required: Held that defendant was only liable for damages to the extent 
of the wood which he did not supply according to the order given to 
him, not for the wood for which requisition had not boen made. 15 
W. R. 217, 


DAMAGES ( Liquidated ). 


403. The hinge upon which the decision ofevery particular case turns, 
is the intentiqn of the parties collected from the language they have 
used. The mere use of the term “ penalty,’’ or “ liquidated damages,”’ 
or interest, does not determine the intention ; but, like any other ques- 
tion of construction, it is to be determined by the naturo of the provi- 
sions and the language of the whole instrument. 


If the instrument contains many stipulations of varying importance or 
relating to objects of small value calculable in money, thereis the strongest 
ground for supposing that a stipulation applying generally to a breach of 
allor any of them, was intended tobe a penalty, and not liquidated damages. 
Similary, where avery lage sum becomes immediately payable in con- 
sequence of the payment of avery small sum, the former should be 
considered a penalty. Applying these principles to the case, the Court 
held that the decision of the Lower Appellate Court was correct. 19 
W. R. 271. 


404, Where a bond stipulated fora higher rate of interest in the 
event of the money not being paid at the appointed time, the stipulation 


was held to be not of the nature of a penalty buta liquidated damages : 
for it provided not an unvarying lump sum, but a sum increasing with 
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the time during ‘which tho obligee was kept out of his moncy, and was 
therefore: very appropriate as a measure of the proper compensation. 


Even where a-stipulution is intended to operate asa penalty, it is 
ancnmbent on the Court to consider what amonnt of money would pro- 
porly measure fhe damages consequent on the default. 22 'W. KR. 2233. 


405. In a-suit‘to recover damages under a kuboolent in which de- 
‘fendant had engaged to sow and cultivate indigo, and, in case of failure, 
tto pny as damages a specified sum forevery year: Held, that the amount 
«agreed to be paid should betreated as hquidated damages. 11 W. R. 538. 


404. Defendant agreed to supply 100 kantlams of jaggery by a speci- 
fied date at 45 Rupees per kautlam, and received 100 Rupees advance. 
Defendant further agreed that in default he would pay interest at 1 per 
cent. per mensem and aafu at 7 Rupecs per kantlam. No delivery was 
made ‘by defendant. 


In asuit by the plaintiff to recover 7 Rupees per kantlam and the in- 
terest. Held, that the amount sued for was in the nature of liquidated 
damages which plaintiff had a legal right to enforce, and nots penalty 
against which the Court would relieve. 2M. H.R. 451. 


407. Whereas contract for the sale and delivery of 2000 baras of 
‘stone contained a provision that in case of breach by the purchaser, 
damages ‘(liquidated ) were to be paid by him at the rate of one rupee 
per buras, and the pearchaser paid Rs. 1,900 earmest-money, but made 
default in accepting the stone:—Held that, though in default of ac- 
ceptance, the earnest-money, Rs. 1,000 was forfeited, the vendor could 
not retain the earnest-money and sue for the whole amount of the liqui- 
dated damages ( Rs. 2,000 ), but that his proper course was to sue the 

urchaser for tho difference only, and, such difference amounting to Ks. 

000, that the suit was properly broughtin the Small Cause Court. 5 
B.H. R. O. J. 147. 


DAMAGES (Measure of ). 


408. In asuit for recovery of damages, the Court which tries the 
case must, before passing a final decree assess the damages, and not 
leave them to be assesscd in execation of tho decree. 4 B, L. R. App 66, 


409, The ascertainment of the amount of damages is a necessary 
preliminary to a docree under Act VIII of 1859, section 192 for specific 
performance of a contract and payment of damages as an alternative in 
case of non-performance. 1M. H. R, 34d. 


410. aterest at the bazar rate on the value of the goods awarded 
and recovered may not be an adequate measure of damages. The Judgo 
should take into consideration all the circumstances of each case pre- 
sumably within the knowledge of the defendant at the time he committed 
the act which forms the cause of action, and allow for their natural and 
immediate consequences. 18 W. R. 


411. Where the parties to a contract assess by agreement the amount 
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of damages payable in case of a breach of the eontract,. itis 
of the Court to enforce the terms of the contract which. they. 
made. W.H.S. N. 354, 


412. Inestimating the measure of dumages to be paid for breach of 
eontract to cultivate indigo, the period of the breach shoulu be taken as 
the time for estimating the;damages. Generally, the natural and im- 
mediate consequence of the breach of contract should alone be looked to,, 
and not some possible remote result. Supposed profits ought not to be. 
given as part of the damages, unless under special and” extraordinary, 
circumstances. W.R. 5. N. 251. 


413, Suit on breach: of. contract to cultivate and deliver Indigo,, 
for recovery of the amount specified: in the contract. 


Held (1) that the: stamp duty depended upon. the amonnt of consi-« 
devation for the undertaking ; and (2) that, unless it was clear-that the- 
inéention of the parties to the agreement was to treat. tho-sum. mens. 
tioned as liquidated damages belind.which tho Court should not look,. 
the- Court could not award damages beyond the: amount of. injury ac-. 
tually sustained. 59 W. R.S. ©. C. 10. 


414. Damages assessod. at & gross sum by the Jndicial Committee, 
no sufficient evidence being firnished in the cause, to culculate the ex- 
act amount of the loss sustuined.. 4 M. I A. 321, 


415. Inan action. by a vendee against a vendor for- non:perform- 
ance of a contract to deliver goods, which specifies no time for deli- 
very, the measure of damages is the difference between the centract- 
price and that which: goods of a like description bere on. the: lapse of 
# reasonable time for delivery. 1 M. IB Rt, 162, 


416.. In anaction by the vendee against the vendor-for-breach of a 
contract to deliver: goods . “in two or three days’’:—Held, that the 
measure of damages was the difference between the contract-price and. 
the price-which similar goods bore on the lapse of a reasonuble time 
for delivery, not less than. three days from the date of the contract. 
1M. 1. B. 168. 


417, Inan action of damages for the detention of ornaments —s_| 
ed with the defendant which the defendant has wrongfully converted 
to his owm use, the ineasure of damages is the value of the ornaments 


less the sum for which they have: been pledged. 5 B. H.R. O. J, 140. 


418, Suit for damages sustained by plaintiff during the period she 
was out of possession of an Indigo factory with appurtenanees. Held 
that the Lower Court was right in taking; as the basis of its calcula- 
tion of damages, a Lome jide agreement entered into. between the plain- 
tiff and her lessees showing the amount of rent whichshe would have re- 
ceived yearly but for the illegal act of the defendant ; that as the Indigo 
Jand was an appurtenance to the factory, by ousting the plaintiff from the 
factory, all benefit sterivable from chur Lunds fis only for Indigo was lost 
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by her; and that the sum which represented that loss had been rightly 
included in the calculation of damages to which plaintiff was entitled. 
5 W.R. 104. 


419. Where a ryot took advances from a plalnter for the cultivation 
of indigo, stipulating to deliver acertain number of bundles of the pla)nt, 
and further stipulating that if he failed to do so by neglecting to cnl- 
tivate or cut, he would “pay as damages the price of manufactured indi- 
go for the bundles ascortained to be due: 


Held, that if the ryot’s failure to supply the bundles stipulated for 
nrose through his neglect to cultivate, he was bound to pay as damages 
the profit which the planter would have derived from converting the 
indigo plant which ought to have been delivered imto indigo and sell- 
ing that indigo at a fair price: the risk of failure in the course of ma- 
nufacture to be reckoned in estimating the damages. 12 W. RK. 534. 


420. The plaintiff entered into a contract of Charterparty with the 
defendants, whereby it was agrecd between them and the defendants 
“ acting for the owners’’ that “ the steamer Atholl, now on her passage 
to Calcutta, being tight, staunch, and strong, &c., shall receive on board 
from the Chartorcrs a complete cargo of merchandise to consist of 700 
tons dead weight, &c., and being so laden shall therewith proceed to Lan- 
don with liberty to call for any legal purpose at any intermediate port or 
ports &., freight to be paid on the above cargo on right delivery of the 
same at and after the rate of £4,2,6 per ton.Charterers to have the option 
of cancelling the Charterparty, if the stexmer has not arrived in Calcutta 
on 15th April 1871.”? The defendants signed the Charterparty as “agents 
of steamer. Atholl”? The steamer was not, at the time the Charter- 
party was entered into, on her way to Calcutta, being then in the port 
of London, and she did not start for some days atter the date of the 
Charterparty. She touched at Madras and Colombo on her way, and 
did not arrive in Calontta until 11th April. Rates of freight having 
declined since the middle of March, at which time, it was alleged, the 
steamer ought to have arrived, the plaintiffs sued the defendants for 
damages. Held, the defondants were liable. The statement in the 
Chartorparty, that the steamer was on her passago to Calcutta was a 
condition precedent. ‘lhe measure of damages was the difference bet- 
weon tho value the steamer would have baen to the plaintiffs, as an in- 
strument for earning freight at market prices, if she had beon put at 
their disposal at the time when she ought to have been under the con- 
tract, i. ¢., a fortnight or three weeks earlier, and what she was worth 


to them in the same view at the time when she actually was delivered. 
8B. L. R. 544- 


421. Tho plaintiff chartored a ship of the defondant; and by the 
Charterparty it was stipulated, that the said ship, boing tight, staunch, 
and strong should receive from tho plaintiffs a full cargo of rice or 
grain ; and being so loaded, should therewith proceed to St. Denis, the 
freight to be paid there on right delivery of cargo: The penalty for 
yon-performance of the Charterparty was to be the estimated amount of 
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freight. The plaintiffs began to load on May 8rd, and continued doing so 
until June 10th, having then shipped very jee the full cargo; they 
then stopped loading in consequence of a notice from the defendant that 
the ship was leaking ; in consequence of the leakuge, the cargo had to 
be shifted, and a portion of it, found to be damaged, had to be replaced 
after the leak was stopped. ‘Ihe charges of shifting the cargo and the 
cost of the cargo substituted were paid by the defendant, considerable 
delay occurred in consequence of the leak, and the loading was not com- 
pleted until the end of July. On May 28th, when the plaintiffs had 
loaded a portion of the cargo, and had obtained bills of lading, they 
drew a bill of exchange at 60 days for the value of the cargo covered by 
the bills of lading on their agent at St. Denis, which they sold to the 
Comptoird’ Escompte de Paris, hypothecating the cargo for the amount 
of their draft, other similar drafts were subsequently drawn and sold. 
When the plaintiffs roceived notice of the leakage, they, in anticipation 
of the delay which would occur in consequence, arranged with the Comp- 
toird’ Excompte that the bills should not be forwarded forthwith, but 
should be held by the Comptoird’ Escompte, and renewed by the plain- 
tiffs on the completion of the loading, the plaintiffs paying interest on the 
bills in the meantime at 9 per cent per annum, on renewing the bills, the 
plaintiffs in consequence of the difference in the rate of exchange, 
were outof pockct rupees 400. In an action against the owner for 
breach of the Charterparty in not supplying a ship tight, staunch, and 
strong, as stipulated, the plaintiffs sought to recover, as damages arising 
out of such breach of the Charterparty, the interest paid by them on 
the drafts in pursuance, of their arrangement with the Comptoird’ 
Kscompte, thesum they had to pay on renewing the bills, a further 
sum for interest on bills they could not negotiate in consequence of not 
being able to obtain bills of lading from the defendant, and the value 
of the stamps on “ the bills which had been cancelled in pursnance of 
the plaintiff’s arrangement with the Comptoird’ Escompte. Held that 
such damages were tuo remote. 6 B.L. kk. App. 20,21. 


DAMAGHS (Special). 


422. Ina suit for money claimed on account of the carriage of goods 
in which defendant pleaded non-iundebteduess and a set-off on account 
of damage caused to the goods : 


Held, that defendant could not answer the claim with the set-off on 
account of damages ; though the extent, if any, to which defendant was 
entitled to draw back might be put in issue, after which it would still 


be open to defendant to bring an action against plaintiff for special 
damages. 10 W. R. 295. 


DAMAGES (To Cargo and Vessel while under Attachment). 


423. Suit by the 6 anna owners of a vessel for damages to cargo and 
vessel in consequence of the former having sunk while under attachment 
by the defendant in execution of a decree against the 10 anna owners. 
Held. that if the defendant merely attached the vessel, he is not liable 
for damages. But if he discharged the crew and left the vessel in the 
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charge of an officer of the Court without any efficient crew on board, 
or did any thing to prevent the plaintiffs from taking proper care of 
their property, he is liable for any damages proved to have been doue. 


DEBENTURE. 


424, The Port Canning Municipal Commissioners invited loans om 
debentures convertible into leasehold titles to lands in the town. The Port 
Canning Land Company subscribed to the loan, declaring their desire 
to take land in lieu of the debentures. After the debentures were 1s- 
sued & correspondence commenced between the parties with the ob- 
ject of effecting the conversion, in which correspondence the Comnms- 
sioners intimated to the Company the construction they put upon the 
Company’s tender, viz., that they elected to take land to the full valne 
of their debentures. The Commissioners also intimated to the Com- 
pany that the latter had selected lots amounting toa part only of their 
debentures, and required them to select others, giving notice at the 
same time that they did not consider themselves liable to pay interest. 
The Company after this proposed to differ exchanging the debentures till 
their dne date, and, if the Commissioners consented, not to call for the 
interest in the meantime, but agreeing to pay a quit-rent equivalent to- 
the interest. The Commissioners agreed to this and asked the Com- 
pany todeclare the lots which they would receive in commutation. A 
selection was made but not in accordance with the contract; the lots 
selected being of more valne than the debentures. The Commissioners. 
then proposed that the Company should return the debentures and 
pay qnit-rent upon the additional lots. This was not accepted, but the 
matter was left in an imperfect state. The Port Canning Land Com- 
pany subsequently brought an action against the Port Canuing Mani- 
cipality for two years’ interest on the debentures : 


Held that the non-acceptance of the proposal as to the additional 
lots could not affect the previous agreement to exchange debentures 
then held for equivalent lots: and that such previous agreement had 
been made involving quit-rent which extinguished the intcrest. 


Held that the letters did not require registration, for they did not 
amount to a lease, or an agreement for a lease ; but were evidence of 
a contract of a special character not coming withiu any of the defini- 
tions in the Registration Act. 21 W. R.P.C. 315, 


DEBT. 


425. The provision of law (section 30 Act IV of 1862) which forbids 
the Bunk of Bengal making a loan or advance on the security of im- 
moveable property, is not intended merely to regulate its affairs as 
amongst Share-holders and Directors : it is not wltra vires for the Bank 
to take the security of immoverable property as a protection against loss 
for a debt already incurred and due. 


A written authority given to the Bank by a debtor to sell his im- 
moveable property of which the title-deeds are in deposit with it, and to 
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apply the proceeds towards payment of his liabilities, creates an equitn- 
ble lien upon that property, even if the circumstances under which the 
deposit was originally made rendered the trausactions ultra vires of the 
Bunk. 16 W. R. 203. 


DEBT (Joint). 


426. A person paying toone member of a partnership a debt jointly 
due to all the members, is bound to show that he is acting bona fide on 
the understanding that it is for the benefit of the partnership. 16 W. 
R. 224. 


DEBTOR AND CREDITOR. 


427, The defendant being indebted to the plaintiff in the sum of Rs. 
574-5-0, the amount of plaintiff’s bill against the ship ‘“‘ Compta’’ of 
which the defendant was master, they both went to the office of thes hips 
dubash in Bombay, where the defendant signed the bill as correct» and 
ordered the dubash to pay the amount. The dubash gave the plaintiff 
Rs. 510 in cash, saying he would pay the balance next day. The plain- 
tiff said he would prefer a “ receipt ”’ for his bill, and returned the Ra, 
5.0. An acknowledgment was then given to him, by which the dubash 

romised to pay the bill for Rs. 574-5-0, “ immediately on the money 
being received from Mr. 8”. : 


On the day following, the p!aintiff took out a summons in the Small 
Cause Court against the defendant, whom he arrested, on making an 
affidavit that he was about to leave Bombay; and the Conrt held: that 
“ there was no valid substitution of the liability of any person or fund, 
in place of the original liability of the defendant ;” and gave judgment 
for the plaintiff for Rs. $74-5-0 and costs; which judgment as to the 
principal sum, was affirmed by the High Court, but costs on the sum 
of Rs, 5U0, originally paid to, and returned by, the plaintiff, were disal- 
lowed. 3B. H, BR. O. J. 150. 


DEED (By Minor ). 


428, Where a“ bond”? ( usufructuary mortgage ) was signed in pre- 
sence of a Deputy Commissioner by the agent of a minor, in open Court 
and duly registered by him, the transaction was held to be the,same as 
if the minor himself had executed the deed. 


Until avoided by a distinct act on the part of the minor on his coming 
of age, it was held that the transaction must be considered as valid for 
the purpose of vesting in the obligees (mortgagees) the minor’s interest 
in the property during the pendency of the usufructuary lease, jeaving 
in the minor nothing more than a bere right to sue to recover after he 
came of age, 


The minor’s right, title, and interest, having been subsequently sold in 
execution of a decree, it was held that the purchaser acquired the rever- 
sion of the minor after expiry of the usufructuary lease, but nothing 
more as mere rights of suit are incapable of being seized and sold under 
Act VHI of 1859. 12 W. R. 378, 


DEE) (OF COMPROMISE). P. IV. 


‘DEED ‘(By Purda Woman). 


429.. A document obtained by the chief mile member of a family 
froma purda woman should receive a strict construction, 13 W. 


R. P.C. 3, 
DBD (False ). . 


43), Where, on the appeal of one of several judgment-debtors, the 
oud on which the plaintiff sned is found to be false and not binding at 
all, all the other parties to the bond are also released, not withstanding 
that they did not appeal. 6 W. R, 323. 


DHED, FALSE (In support of true Claim), 


: 431. A party is not precluded from succeeding upon a title establish - 
ed by a genuine deed, because he sets up a false dved which, if treated 
us & conveyance and not as a mere confirmation, may bo inconsistent with 


that title, 8B. L. Rk. P.C. 
DEED (Fraudulent alteration in) 


432. Analteration made in a deed withont the consent of the par- 

» ties wito originally executed the deed, and with the fraudulent view of 
benefiting him who propounds it, vitiates the deed wholly. The materia - 
lity or otherwise of the alteration does not affect this rule of law. 10 W. 


R. 25). 
DEED {Intention to execute—in Fraud of Creditors). 


433. The admission by the plaintiff of an intention to execnte a deed 
(for the purpose, as it appuars, of defranding her creditors ) held not to 
affect her present suit for the cuncelinent of w deed alleged tu have been 
executed by her. 1W. K, 128. 


DEED (Mistake in). 


The plaintiff sold to the defendant a field containing a well. 
Tax was payable to Government on the field as wellas a tax on the 
well. The deed of sale expressly provided for the payment of the tux 
on the field by the defendant, bunt was silent as to the tux on the well. 
Government recovered the amount of the tax on the well from the plain- 
tiff for 1871, as the well stood entered in the Government Books in 
the plaintiff’s name. The plaintiff sued to recover the amount from the 
defendant. Held thut under the deed of snle the defendant was not. lin- 
ble to reimburse the plaintiff the amount paid by him to Government. 


Held also that if the omission in the deed of sale, to provide for the 
payment of the tax on the well by the defendant, should have arisen 
from a mistake, his only remedy was a suit for reforming the deed so 
an to make it in accord with the actual agreement between the parties at 
the time of sule, 10 3B. H. &, dl. 


DEED (Of Compromise), 


435. Case.—A suit for a kubovleut having been brought in the Revenne 
Court, & deed of compromise was filedsin the suit, iu which it was stipu- 
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lated that a certain sum would be paid by the defendants to the Zemin- 
dar ns rent of four kanees of land including homestead after mutation 
of names, that Rs. 15-8-on account of outstanding balance and charges 
connected with the rents would be paid to plaintiffs within a month, and 
thatin defanlt the defendants would have no right to the lunds speci- 
fied. The defendants having failed to fulfil the conditions, plaints fis 
execnted their decree and realized from them the balance above 
mentioned, and having sned them for the rent obtained'a decrye. Plain- 
tiffs then brought this suit to recover possession, in virtue of témamee: 
right, of the land on the ground of non-fulfilment of the conditions of 
the compromise, ‘The first Conrt gave them a decree, which the Lower 
Appellate Court recovered holding that the deed merely imposed 9 pe- 
nalty with a view to punctual payment. 


Held, that as what the defendants had todo was of a perpetually ne- 
curring nature, and no action which the Court might take would: be ef- 
fectual in preserving the plaintiff from being sned by the Zeminder, the 
intention was that the terms should be strictly enforced om failure tu ‘per- 
form the conditions, and that the defendant should be-obliged to. sarten- 
der the lands. 19 W. RR. 434. 


DEED (Of Conveyance}. | 
436. If, in order properly to apply and undorstant? the provisians of 


a deed, it be necessary to inquire into the cirewnatances. under whieh it 
wus executed, a Court may rightly make such ingniry. 21 W. R. 119. 


437. Where the vendec, after arranging with the. vendor to pay up 
the balance of the consideration-money dune owm deed of conveyance, by 
writing up satisfaction of a decree which he held against the Intter, took 
out execution and recovered under the decree, the- vendor taking no steps 
to notify the arrangement to the Court at the. time of execution: Held, 
that if the vendee executed contrary to the terms of the deed, the ven- 

. dor may have a remedy by a separate action 19 W. R. 152. 


DEED (Of Gift). 


438 A deed of gift, valid and: eperative between the parties 
thereto, cunnot be avoided becanse inanother suit between different pars 
ties it has been held to be fraudulent as against creditors. 


Quere.— Whether a donor can axoidl kis own deed on the ground of 
his own fraud? 12 BR, P.C, 433. 


DHED (Of Weak man}. 


439. A Court of Equity will not set aside the voluntary deed ofa 
wenk man who is not absolutely non compos, unless the weakness, as well 
as the facts surrounding the transuction, and the natare of the transac- 
tion itself, be sneh as to satisty the Court that the person had not at the 
time a mind adequate to the business, and that he might be imposed ap- 
om : - 2 the entire good faith of all the parties to the transaction. 
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DELIVERY ( Variation in Time for ). 


440. Where n principal instructed his agent to enter into a contract 
for the delivery of cotton at the end of Kartik, but the agent entered 
into a contract for the delivery thereof by the middle of that month : 


It was held that the agent exceeded his anthority in such a manver as 
toexempt the principal from liability upon the contract. 


Though the objection assigned by a principal for repudinting a contract 
at the time of such repudiation be unfounded, he is not precluded from 
subsequently availing himself of other valid objections. , 


Acustom which sllows a broker to deviate from his instructions 1s 
unreasonable, and the Courts of Jaw will not enforce it. 8 B. H. KR 
A. J.:19. 


’ { Wrongful }. 


441. Suit against a Railway Company for the value of poppy seeds 
consigned by U and Co. to plaintiff in order to meet the acceptances 
which he had given for the nccommodation of C and Co., which seeds 
had been received by defendants at Patna for delivery to plaintiff or his 
order at Howrah according to a Railway receipt sent to plaintiff by C 
and Co. wherein plaintiff was named asconsignee but which seeds, in- 
stend of being delivered tu plaintiff or to S and Co. (plaintiff’s vendees) 
by plaintiff’s order upon payment of the freight by S and Co., had been 
delivered by defendants to T and Co. 


Held, that the handing over by C and Co. of the Railway receipt to 
the plaintiff passed the right of possession and property in the seeds 
from C and Co. to plaintiff, and that the putting of the seeds into S and 
Co’s. bags at Patna did not vest the property in S and Co. and affect 

laintiff’s right ; that plaintiff was not a mere agent of C and Co., but 

ad a substantial interest in the consignment, and that the authority 
given by U and Co. to plaintiff was an suthority coupled with an interest 
which neither C and Co. nor defendants could revoke ; nnd that as there 
was nothing in the correspondence to show that plaintiff had notice of 
T and Co’s. equitable title, defendants were not justified in delivering 
oe LT and Co. and were liable for the wrongful delivery 17 


DEMURRAGH. 


442, Where a purchaser engaged to take delivery of cargo from s 
ship at a certain rate per diem, and, in the event of failure, to pay demur- 
rige, and the contract contained a stipulation in the following terms :— 
“ But should the Captain be unable to deliver weighment of the geoda 
on account of the lightness of the vessel to which I have no objection, 
but would not hold myself liable fur any demurrage,—” 


Held that according toa reasonable cunstruction of the contract, if 
delay took place in auloading, demurrage was to cease so long as the 
delay was caused by the inability of the Captain to deliver the goods; 
not that the matter was.to be thereby set at large, aud that there was no 
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longer to be any period under the contract within which delivery was to 
be taken of the cargo. 23 W.R. 139. | ! 


DEPOSIT. 


443. In asnit by a purchaser of immovesble property to recover a 
deposit, paid by him on account of the purchase-money to the auc- 
tioneer ; the vendor having vefused to convey to the purchaser, save by 
a deed which should describe the premises by reference to another deed, 
not shown to the purchaser at the auction, and of the contents of which 
he had not then any notice:—Held (1) thatthe purchaser was not 
bound to have tendered a conveyance engrossed to the vendor for execu- 
tion, together with the residue of the purchase-money, before suing to 
recover the deposit ; and (2) that the money having been deposited 
with the auctioneer as a stake holder and being in his hands, the action 
to recover it lay against the auctioneer, and not against the vendor. 4 
B. H.R. O. J. 128. 


DEPOSIT ( Of Mortgage Debt ). 


444, Under section 7 Regulation XVII of-1806, if a mortgagee has 
obtained possession at any time before « final foreclosure of the mort- 
gage, the mortgagor’s payment or tender of the principal sum, due under 
the mortgage debt, saves his equity of redemption. Held, that the sec- 
tion applies where the mortgagee has obtained a decree for possession 
aud wasilat, whether he executes it or not. 3B. L.R. A.J. i4l. 


DEPOSIT ( Of Title-deeds )° 


445, The firm of C. N. and Co.in Calcutta, had an account with a 
Bank, of which K, was the manager, under an arrangement that the 
Bank should discount bills accepted by C. N. and Co, to acertain amount, 
and that C. N. and Co., should keep in the Bank a certain fixed cash 
balance. In November, R, finding that tho limit of the discount accommo- 
dation had been exceeded, and on the cash account overdrwn, declined 
to discount any more bills unless security were given for the amount 
then due to the Bank. A, the only partner in the firm of C. N. and 
Co., then in Calcutta, verbally promised on 24th November to deposit 
with the Bank the title-deeds of the premises, in which C. N. and Co., 
carried on their business ; and in consideration of such promise, R, 
discounted further bills from 24th to 29th November, A, sent to 
R, a letter on 25th November as follows :— in pursuance of the 
conversation the writer had with you yesterday, we now deposit the 
title-deeds of landed house property, as security against our discount 
account.’? The letter enclosed certain title-deeds, of which R, acknow- 
ledge the receipt, R, subsequently discovered they were not the title- 
deeds which A, had promised to deposit and of this he gave A. notice 
by letter on 28th November. C. N. and Co., on 5th December 1870, 
suspended payment, and by the usual order their estate and effects 
vested in the Official Assignee, who thereupon finding that the Bank 
claimed, a lien on the deeds, brought a suit against the Bank for re- 
covery of them :—Held, that the deposit of the title-deeds was not void 
under section 24 of the Insolvent Act, 


P. 


>, ‘that the Bank: was entitled'to retain’ the deeds ‘ns ‘séchrity 
both for the balance of the discbunt account: existing at the time of the 
promise to deposit, and also for the bill discounted between the 3 
end 


1#—-The bank was entitled to hold the deeds actually deposited, 
as if they were the deeds which formed the subject of the verbal pro- 
misetoR, 6 B. L. R. 701. | 


DEPOSIT { Recovery of ). 


446, Suit for recovery of Company’s paper. The Judge having found 
the plaintiff’s ownership and ita deposit with the defendants ; the latter 
were bound either to account to the plaintiff what they had done with 
his paper, and to prove that they had a right to retain it; or toreturn 
the paper or its value to the plaintiff. 2 W.R.57. 


DEPOSIT [ Recovery of—under verbal Contract ]. 


447, The plaintiff alleging a verbal contract by the defendants to 
satisfy the plaintiff’s creditors under a deposit of certain goods to be 
restored on demand or at a fixed date, sued tor their restoration. Held 
that mere paymeut by the defendants to one or two creditors without 
distinct proof of the contract, could not entitle the plaintiff to a decres, 
particularly when it was in his power to tender his own evidence or to 
examine the defendants, and he did neither. 2 W. R. 63. 


DIRECTOR ( Of Public Company /. 


448. Although a Director of a Public Company is always clothed 
with a fiduciary character in regerd to any dealing with property of the 
Company in his capacity of Director, the rule that o trustee is not allowed 
to make a profit of his trust does not apply to such a Direct or, qua 
Director only. When a partner of oneof the Directors ofa Company did 
work for the Directors as solicitor, and there was nothing toshow that 
he hud not been duly appointed by the Directors, his cluim in respect of 
such work was allowed. 6 B. L. R. 278, 


DOMIOILE [ Of Original }. 


449, The lex loci contractus out actus determines the capacity ofa 
person to contract, and reference ought not to be maue to the law of 
his domicile of origin. 3 N. W. PB. 338. 


DONBES ( In Existence ). 


450. A person capable of taking under a will must be such a person 
as can take a gift inter vivos, and therefore must either in fact or in 
eae of law be in existence at the death of the testator. 18 

. R. 359. 


DURESS. 


451. Hjectment by A against B: to recover possession of lands con- 
veyed by a deed of sale by Ato B. 


nT 


-plaint; filed six.years after: the, date .of the 

thatA. lead -by duressand coercion by Bo 
A had received fhe consideration-rmrone > yee tnt dian - ttn ee ae 
offer to account for the same. Held, reversing the decress of the Conrts 
in’ India, that upon the evidence, no case of duress: had: been made out. 
Held, farther, that A could only be entitled to relief in a snit proper- 
ly framed, upon terms of accounting for the consideration-money and 
interest, as A, if he had been coerced and subjected to snch daress as des- 
- troyed his free agency, conld not, at the same time, avoid the contract 
-and retain the consideration-money. 14 M.I.A. 53; 15 W. R. B.C. 


5); 7B. 1.2. P. C. 639. 
F. 
FORFEITURE. | 


452. A condition of forfeiture shonld not be extended beyond the 
words in which it is expreased ; unless, perhaps, it is impossible without 
ro extending it to give a reasonable construction to the instrument ino 
which it appears. 23 W. R. 10. 


FRAUD. 


453. Frand must not be presumed without good and probable grounds. 
6 W. R, 235, 


4a4. Imputations of frand should be disposed of at the hearing, and 
shonld not be left to be proved before tle master oa the tuking of accounts 
8 B. H.R. O. J. 299. 


455. A party should not expect redross froma Conrt of E ynity, jastice 
aud good conscience when he avows before such Court that, granting 
all his intentions to be fraudulent, he has a pertect right to seek to ren- 
der Linoperative a contract itto which ho willingly entered. 11 W. 


RK. 314, 


456, A party cannot allege or plead his own frand. Nor ean his re- 
presentatives or private purchaser from him do so, unless they are 
themselvos the defrauded parties and seck relief from the fraud, 3 
W.R, 92. 


457. The principle of law which would prevent the plaintiff from as- 
serting the invalidity of the bennmee decd, applies just as strongly to 
the defendant asserting its validity, and the question 1s, how the matter 
would stard if the deed were net in existence 11 W.K. 189, 


458, A suit fonnded onan admission of frant, and seeking protec- 
tion from the consequences of that fraud, cannot.’e maintained. 6 W. 
It. 287. 

459, A defendant may plead the joint frand of himsolf and the plain- 
tiff asa bar to an action npona contract whicl the pluintilf seeks ta 


enforce by suit. 2M. H.R. 229, 
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* * $80. A person cannot recover a deed of sale in fraud of creditors, 


even against a party to the fraud, except it may be against the person 


who executed the deed. 6 W. KR. 98. 


461, In considering a case of alleged fraud in the purchase of an 
it is material to enquire what relation the purchase-money paid bore to 
the value of tho estate. 7 W. R. P.C. 10. 


462. It is a sufficient proof of fraud if the fact of ownership as re- 
presented in an advertisement inviting purchasers is false, and the person 
inaking the representation had a kuowledge of a fact contrary to it. 9 W. 
R. 371. 


463. Ina suit to enforce an instrament which is on the face of it a 
deed of sale, where plaintiff does not admit that he was a party or privy 
to any fraud, it is not competent to the defendant to set up that the 
deed was concocted for fraudulent purposes. T2 W. R. 264. 


434, Plaintiff had executed a Iistbundce for arrears of rent decreed 
against him by a Revenue Court. He then sued to set aside the decree 
and Aistbundee on the ground that the decree had been based on a frau- 
dalent and fictitious Aubuleut. The suit though dismissed in the first 
Court was decreed in appeal. 


Held in special appeal, there being no ovidence of the frand in the 
record of the case, that the plaintiff was not entitled to a decree. 12 
W. RR. 380. 


465. Where the agreement which formed the basis of a suit was 
found to have been entered into by the plaintiff, and the defondant’s 
ancestors in furtherance ofa fraud, it was held that the defendant was at 
liberty to show what the real circumstances were under which the agree- 
nent was entered into, even though it disclosed the fraud of his own an- 
cestor, 19 W. R. 288, 


466. The relationship between parties to a conveyance of property 
may be immaterial if the purchase is found true, but is not immaterial 
where the question to be decided 1s whether the purchase was true or 
fraudulent. The mere handing over of the purchase-money from one 
party to the otherin the presence of strangers, and tho registration of 
the deed, ave not sulfic.ent to prove the transaction to be bona fide. 10 
W. RB, 4-45. 


467. <A by deed of trust charged real estateeto secnre, among other 
thingsa debt alleged to be dune by him to his grandfather’s estate. an 
recount of sums received by him from a debtor to that estate. A at that 
time wasina state of indebteduess, which occasioned his afterwards be- 
coming an insolvent. Such deed, in the circumstances, held, so far as 
relatated to A’s alleged debt, fraudulent and void as against his creditors. 


JL M. 0. A, 317, 


468. A,agnmasta of B’s deceased husband, represented to B that 
he had her husband’s will in his possession, containing a legacy in A’s 


FRAUD. 


favour, and obtained from. Ban ugreement for Rs. 2990, expressed to 
be in consideration of the alleged will being given ap to B, of A forego- 
ing his legacy, and of services to be rendered by A in winding up the 
affuira of the shop. In pursuance of this agreement B paid a sum of 
money to A; but, upon diseovering that the alleged will was not a 
will at all, sued to recover back the money so paid by her. 


Held that, under the circumstances, the taking of the agreement waa 
a frand upon B that the payment of the sum of money by B was not a 
voluntary payment, and could not be recovered back ; and that the Conrt 
could not. apportion the amount (ifany ) that might beclaimable by B 
for work done under the agreement. 8 B.H. R.A. J. 102, 


469. WR joined K in a suit to have certain Government chittahs -rec- 
tified, and the lands to which they related re-placed as part of an estate 
which R held ih share with K. The suit was dismissed. Subsequently 
the defendant in that suit sued Rand K_ successfully for possession of 
the seme land with wassilat. While this suit was pending, K executed 
au ikrar in favor of KR, to the effect that as RB had no interest in the 
lund, if a decree were given against them, K would hold It harmless. 


Held, that whether R’s joining K in the first suit was right or wrong 
there was nothing illegal or immoral in the tkrar ; and the circumstan - 
ces of the former suit could not bur R’s recovering under the tkrar. Il 
W. RK. 208. 


470. In asuit by a Wife a (Mahomedan woman) against her husband 
to recover the value of Company’s paper and real, and personal estate, 
the plaint alleged, that such puper being her separate property, had 
been, as she lived in seclusion, indorsed and handed over by her to 
her husband for the purpose of receiving the interest thereon. The 
defence of the husband was, that he had purchased such paper from 
his wife, and on the indorsement and delivery had paid the full value 
of his wife, who had appropriated the proceeds to her own use. Held, 
-upon a review of the evidence, that although the wife failed to prove 
affirmatively the precise’ case alleged by her in the plaint, the husband 
was bound to show something more than the mere indorsement and de- 
livery of the Company’s paper. and that from the relations subsisting 
between the parties, the onws probandi was upon him to establish ; first 
that the transaction which he set up was a bone fide snule; and second, 
that he gave full value for the Company’s paper so received from his 
wife. 


Held, further, that in the absence of proof of the husband having 
the means of purchasing the Company’s paper, he being at the time 
in embarressed circumstances, and the condition of the wife, a secluded 
woman, that no purchase had taken place, and that the transaction was 
fraudulent as against her. 11 M.I.A.551; 8 W.R. P.C. 3. 


471. Where an overseer in the Public Works Department, who is pro- 
hibited by the rules of his office from entering into any trade or contracts 
with that Department, enters into an agreement of partnership for carry + 
ing on business under contract with the Department, such agreement 


HYPOTHEVATION, P, IV. 


ae ee Be 3 . . is therefore ane which.a Court of jur- 
tice. ought te; treat as,an abyelute nullity. UW. RR. 


4 4f9.-“R mitnee thlook being abort to be brought to sale under Me- 

ulition VITI of 1819, the agents of the sharers were in attendance at the 
colfecturate on the day of gale, prépured to pry the rent due. Two of 
the agents (Gand B) happening to be ont of the way at the time the 
lot was. about to be called up, the third (K) without informing the 
Collector.or Zemindar’s agent of their intention to pay, or giving notice 
to the others, purchased the putnee: [eld that K’s act was one of bad 
fnitdi and that the 4 snnas share-holders swhom he represented could not 
in equity be allowed to benefit by adopting the frand. Held that as 
belween the Collector and Zemindar and the defaulting putneedars the 
Kale was valid; bnt that it was void so fer as it created a title in fa- 
vour of the-4 annnas share-holders to the 12 annas share, and K mast 
be treated ns having made the purchase on account of, and as a trustee 
for, the 12 annas share-holders. 16 W. R. 80, &1. 


G. 
GUARANTBE. 


473. A contract of guarantee ia a “matter of contract and dealing” 
within the terms of section 17 of 21 Geo. IIL c. 70 and therefore sach 
a contract made by a Hindu is not affected by section 4 of the Statute 
of Frauds. When a defendant raises a claim of set-off, on the trial of 
that issue he must be considered as plaintilf. 5 B. L. R. 639, 


474, A purchaser aware of the doubtful character of the title to the 
estate, he is about to purchase is justified in taking a guarantee from 
the seller, and the seller cannot succeesfully plend to a snit on the gua- 
rintee that the purchaser was aware of the facts which induced him to 
stipulate therefor, 3 N. W. P. 106. 


H. 
HY POTHECATION. 


Hypothecation of property as secnrity for adebt gives the party 
so secured a right to the application of such property, or its sale pro- 
ceeds, in satisfuction of hisclaim. But if such property has been sold 
under execution of another decree, the secured party cannot cause re-sale 
na obtaining a decree for that purpose ina fresh suit. 1 N. W. 

. 29. 


476, Where an instrament whereby certain persons, describing them- 

--= therein as Zemindars and = shareholders of a certain named 
mouzah, declared that for the consideration therein expressed they mort- 
gnged their “ respective 4eminodary shares’? and all other movable and 
lunmovable property owned and possessed: by them, to secure the pay- 
ment of the debt therein mentioned. Held to be such an hy pothecation 
as to create an interestin favour of the mortgeuwrees which could not 
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he defeated: by a subsequent ‘bona fide purchaser for value. 2N. Ww. 
P. 263. | 


477. - Land subsequently sold is liable ‘for a debt for which-the land 
was previously hypothecated. 5M. H.R. 407. 


478. Whenjland.is :hypothecated, the contract gives the creditor an 
interest in immoveable property, and:the period of lonitation forinetions 
on such .contract is 12 years under clause 12 ofsection 1 of Act XIV 
uf 1859. | 


' A creditor suing under such a contract must prove that there was an 
actual pledge, and that the land was part of the debtor’s estate at the 
time ot pledge. The decree will then be for sale of the property hy pothe- 
cated, unless the debtor pay the amount due with interest within a period 


to be named by the Court. 2M. H.R. 51, 


479. Adecision of the Principal Sudder Ameen, which declared the 
decree-holders entitled to satisfy their decree by the sale of certain 
hy.pothecated properties, having been reversed by the High Court, an 
appeal was preferred to the Privy Council, which reversed the.decree, af 
the High Court and affirmed the original decision, and provided for the 
payment of costs : 


Held, that the lien established by the Privy Council decree was not 
lost to the dectee-holders by their previous conduct in receiving a por- 
tion of the decretal money by the sale of part of the mortgaged premises, 
which money was subsequently returned by them to the judgment- 
debtor, on the decision of the Principal Sndder Ameen having beeu, re- 
versed by the High Court. 23 W.R. 194. 


‘HYPOTHECATION ( Bond ). 


480. A bond which hypothecates property for money -advanced isa 
deed of. simple mortgage. 14 W. 3. 41. | 


481. An instrament of hypothecation is a mortgage-instrument and 
muy as such -be registered under Rey. XVITL, of 1802, seetion 3; and 
a suit for the recovery of the money lent must be bronght.withia three 
years pursuwut to Act XIV of 1859, section 1 cl. 10. 2M. H.R. 108. 


482. The holder of a bond hypothecating property who seeks to 
‘recorer.the debt due under the-bond from his debtor, and to bring to 
sale the hypothecated property which isin the hands of a purchaser, is 
at liberty to implead the debtor aud the purchaser in the same suit. 
6 N, W, £, 323. 


483. In suits wpon two hypothecation bonds executed by different 
defendants, the plyintifis, in the first suit sued -for recovery from the 
defendants persqnally, aud in the second suit for recovery from the 
defendants and also from :the property hypothecatéd, and in each qnse 
obtained a decree. The Lowér Appellate Court reversed both decrees 

, an -the ground that the :/bonds-wdre vitiated by a-fraudulent alteration 
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pf them in a material part, viz the date fixed for payment. Held. 
the documents might be used ag evidence of the debt between the 
parties and also of the creation of a charge upon the property hy- 


pothecated. 3M. H. B. 247, 


484. A stipulation ina bond to the effect that the obligor will make 
no transfer of certain property hypothecated by such boud until the 
debt thereby secured has been paid up, cannot be nsed by athird per- 
son nota party to the bond to defeat a qubsequent charge upon the same 
a granted in favour of anvther creditor of the obligor. 3 N. 

x 


I, 


INJUNCTION. 


Lnjunction granted to restrain a partner from excluding his co- 
partner from the partnership-business, and from doing any act to pre- 
vent its being carried on according tu the articles. | M. H.R. 34, 


INJUNCTION ( Mandatory ). 


486. Where the plaintiff and the defendant, being owners respective- 
ly of two adjoining houses and the verandahs immediately in front of 
those houses, agreed that they should keep the verandahs open and 
not build upon them or divide them by a wall :—Held that the mere fact 
that the defendant, when re-building his house, built its new front wall 
inadvunce of the pluintiff’s, thus encroaching on the defendant’s own 
verantah in breach of the agreement, is not sufficient in itself to justify 
the Courtin granting a mandatory injunction ordering its removal. It 
should also be stisfied that the new wall so materially interferes with 
the comfort and convenience of the plaintiff, that the consequences of 
the breach of agreement cannot udequately be compensated by damages. 
Jt should also satisfy itself whether the plaintiff protested against the 
new wall being built, whilst in course of erection or quietly acquiesced 
in what the defendant was doing, and ouly objected when the wall was 


completed. In the lattey case the Court shoyld only award damages. 
10 B. H. R, 93,96. 


INNKEEPER AND GUEST. 


487 Ina suit brought to recover the value of certain articles stolen 
froin the plaintiff’s rooms at an hotel in Bowbay; the defendant being 
the licensed proprietor of the hotel, who was in the hubit of entertain- 
mg, for shorter or longer periods, all comera willing to pay the nsual 

s; aud the plaintiff being an exchange broker doing busiuess in 

had lived at the hotel for more thea a year paying for his 

ng, at first by the day, and afterwards, by agreement, at 

of a9 wauch o month— but neither was the plaintiff uuder any 

= to remain, nor the defendant to accommodate him, for any 
fixed time :—Held that ‘the relation of innkveper and guest (and not 
that of buerding-bouse-keeper and lodger) subsisted betweeu the par- 
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ties ; and that the defendant was, prima facie and without proof of ac- 
tunl negligence, lisble to make guod the‘ loxs sustained by the plaintiff. 


There is no law but-the Common Law of England to regulate the re- 
lation of innkeeper and guest in Bombry, in a case between & European 
anda Parsi, 3 3B. UH. BR. O. J. 137. 


INSOLVENCY. 


488, An authority (assuming it to be sufficient) given by the Official 
Assignee to settle the outstandings of one who has filed a petition of in- 
xolvency does not enure after the dismissal of the petition, and cannot 
entitle the person so authorised to sve at all. 


The mere fact that a payment was made to a porson at a time when hig 
petition was upon the file of the insolvent Court, which petition was 
afterwards disinissed, does not invalidate the payment. 


Semble.—The general notice published by the chief clerk of the Insol- 
vent Court is not sufficient, but a special notice af insolvency is neees- 
sary, to prevent a payment made to the insolvent from being boua file, 


17 W. Rets. 


INSOLVENT Debtor’s Act ss 47 and 50. 


Where, under section 51 of the Insolvent Debtor's Act (XT and 
X!f Viet., c. 21) it has been adjudged that an insolvent shall be forth- 
with discharged from all his debts, &., except as to certnin specified 
debts, and as to these that he shall be discharged so soon as he shall 
have been in custody, at the suit of the person or persons who shall he 
creditor or creditors for the same respectively, for such period as the 
Court shall direct. ; 


Such an order of adjndication doos not in itself operate as an order 
for the imprisoument of the insolvent, but the detaining creditor, if he 
wishes to arrest or detain the insolvent for such period, must (if he 
have not wlready done so ) place himself in a position to issue cxecu- 
tion against the insolvent. 5 B. H. R. O. J. do. 


490. A Commissioner sitting in insolvency, while sentencing fn insol- 
vent to imprisonment on the criminal side, under section 5) of the [n- 
Bolvent Debtor’s Act, has power, in addition, to order that the further 
hearing of the Insolvent’s petition be adjourned, with or withont protec. 
tion, under section 47, beyond the expiration of such term of imprisone 
ment. 5 B. H.R.O, J. ol. 


INSOLVENT TRADER. 


491. The order of discharge of an insolvent trader mnder section 60 
of the Indian Insolvent Debtor’s Act, operates to discharge such trader 
from all debts that could be proved in the matter of his insolvency, whe- 
ther they are specified in his schedule or not. 7 B. H.R. O. J. 22. 


492. An insolvent trader, who has obtained his discharge nnder gec- 
tion 24 of Act XXVIII of 1865, is not liable for calls made, after he 
has obtained his discharge, iu respect of shares held Vy him in 


INSURANCE. P. 


Joint Stock Company,- wlien the order for the winding up of snch 
Company,has. been’ made prior to the time of the insolvent trader obtain- 
ing his discharge. 9 B. H.R. 27. 


INSTALMENT. 


493. Where, after default in payment of an instalment upon a bond, 
conditioned, that upon such a default the whole amount of the bond 
should become due, plaintiff accepted payment of such instalment, as al- 
80 of several subsequent ones: Held, that by so doing the parties re- 
verted to the old arraugement for payment by instalments, or made & 
new one to the same effect, and that the penalty occasioned by the 
first default could not be énforeed. 2 N. W. P. 83. 


INSURANCE. 


49%. ‘lo prove thé anthority of an agent who underwrites a policy of 
insurance, it is nob necessary, in order to charge his principnl, that the 
instrument appointing such agent should’ be produced, if it is shown 
thathe has been in the habit of underwriting policies for his principal, 
anil that the latter has been in the habit of paying losses updn policies 
ko subscribed. 6 B. H.R. O. J. 39. 


495. Ina snit on a policy of insurance,ns for a total loss, where goods 
were shipped for the voyage from Surnt to Karachi, and the vessel, hav- 
ing sprung a leak, was forced to put into Dwarka, at which place the 
goods (with the exception of some tron thrown sverboard during the 
voyage) were landed and placed in a warehouse, from which a portion 
(some castor oil and jagati) wis carried off by robbers ; and the larger 
residue of the cargo consisting’principally of cotton seeds, which’ were 
dried and cleaned — was sold; and the proceeds, after deducting freight 
expenses, remained inthe hands of the Mahajans.of Beyt, to be paid to 
Whomsoever might be entitled to them :— 


Held, Ist, that the loss by robbers, although not expressly mentioned 
in the polisy, was one of the perils insured against. 


Qnd. ‘That the Judge below, being erroneously of opinion that, when 
the goods were once landed damaged, there was nothing fo do but to 
sell every thing for the benefit of the underwriters, and’ having con- 
sequently recorded no finding ou the material question, whéther the 
whole or any part of the carga was practically capable of being sent ima 
marketable state to the port of destination ;—the sait must’ be remanded 
in ordor that the Judge may determine, whether there was a construb- 
tive total loss, which entitled the plaintiffs to abandon, and, if not, 
that he may award such a proportion of the valno of the iron and of the 


jvgari and oil which were actuatly lost, and of the amount of the detario- 
rition in the cotton seeds and other articles, as the sum insured by the 
defendant bore to the whole sum insured, taking into xccount, also, in 
that case what proportion the sam insured’ bore to the actual value of 


the goods, 3B. H.R. Ad. I. 


) A-cargo, consisting of railway sleepers, was irisured by the 
iy . e ° ® . . , N 
plaintiff in the »'* Heim hal from geography Pow Culcutta, 


INTEREST, 1 


pressed in the policy to be warranted: from: nll risks, exoept total loss. 
In proceeding up the river Hooghly, in clarge of « pilot, on the 3%th Ap - 
ril, the vessel ground on the Rungafulla sand, heeled over, and lay im. 
beded in the sand. Hadeavours were made unsuccessfully to get her 
off. On May oth, Lloyd’s surveyor inspected the vessel, and reported 
that, considering her position, the state of the tideat that season, and 
the expense of getting her off, if was unadvisable to go to further ex- 
pense in doing so ; and that the cost of repairs would, in atl probshility 
amount to mach more thon the valae of the ship when repaired. Sonte 
of the sleepers had been then jottisonel, and the surveyor recomended 
thut. the vessel and cargo shoul be abun loaed ant sold by public auction 
to the highest bid leur. Attempts were made, but unsuccessfully, to get 
some of the carg> off, an the sleepers were of such a quality that they 
would not flav. The consignees, accsr lingly, caused the’ ship atid car - 
go to be sold by public auction in Calcutta, on 12th May. No notiee of 
abandonment was given, ‘The sleepers realized the sum of Ks: 450. 
The purchaser hired boats and began unloading the ship; he anlonded 78 
sleepers inall. On [4th May, the ship floated off and came up the ri- 
ver, with the rest of the cargd in safety, proving: not‘to be-sd much’ da- 
niaged as was supposed, Held, that there was not such a total loss of 
the cargo as entitled the plaintiffs to recover as fora total loss withowst 
viving notice of abandonment. 6 B. L. R. 218. 


INTEREST. 


The provision-contained in Act XXVIII of 1855, that: any rate 
of interest which the parties may have agreed upon shall be awardetl,-in 
nv way prevents a Civil Court in India, which administers bith 
equity, from examining into the character of agreements made’ 
persons, such as mortgagor and mortgagee, trastee and cestus que trust, 
between whom relations exist, enabling one purty to take advantage of 
the other, and from declining to enforce such agreeinents when they are 
shown to be unfair and extortionate. 4 B. H.R. A. J. 202. 


498. Inasuit relating to balance of accounts, probabilities are not 
sufficient to support a decree for interest in the absence of a contract 
for interest. IO W. R. 148. 


499. A Court hasno power to interfere with the contracts of parties 
in respect of interest. 6 W. R. 254. . 


Where a pleintiff songht to recover more than what was actuals 
ly due, and it did not appear that defendant would have refused: payment 
if the sum actually due had been demanded, the Court reduced the rate 
of interest to 6 per cent. 23 W. R. 163. 


591. Tn the absence of contract to pry interest it ix in the disoretion 
of the Court to give or withhold it, and that discretion is rightly éxer- 
cised in withholding interest where a claimant for contribution sleeps 


over his rights for «a long time. 19 W. R. 98. 


Interest nt the rate of one per cont per mensem, to be cnleu- 
lated at the end of each year, does not menu compound interest, so as 


INTEREST (AT PENAL RAPE). Pp. IV. 


to admit of interest being charged upon the rests, but i nterest caleulat- 
ed per mensem, but payable per annum. 2 M. IT. A.2*° 


.503. na suit.for compensation for the use and occupancy of demised 
Jands where lexsor had known that the lessees were nominally such, 
and their husbuuds the beneficial lessees, were held disentitled to in- 
terest. 18 W. R. 133. 


504. In a suit to recover a sum of money due on an agreement nmn- 
der the terms of whieh interest for 15 days only was payable at the rate 
of one rupee per diem. Held that as no rate was agreed upor after 
the expiration of the 15 days, the Court had power to fix a reasona- 
ble rate of interest subsequent to that time. 14 W. R. 450. 


505. Neither by the English nor the Hindn law, unless there be 
mercantile usage, can interest be imported into «a contract, which 
contains no stipulation to that effect. 9 M.I.A. 256. 


INTEREST (At Penal Rate). 
Section 2 of Act XXVITL of 1855 is the law applicable to suits 


on contracts whereby interest is recoverable, and it applies to sneh con- 
tracts indiscriminately of the creed of the contracting parties. 


Where it was stipulated in a bond that, on default of the pnyment of 
the principal amount together with interest at the rate of 1% per cent. 
per mensem within a certain period, interest should be paynble nt the 
rate of 64 per cent. per mensem from the date of the execution of the 
bond, and that, on default of payment of such interest at the end of 
auy six months compoun'l interest should be payable at the rate of 124 
per cent per mensem, the Court, treating the rate of interest agreed 
to be paid on default as intended as a penalty, came to the conclusion 
that the rate was so high that it would not be equitable to enforce the 
penalty, and therefore decreed the principal amount claimed with inter- 
est nt the rate of 1} per cent. per mensem. 6 N. W.P. F. B. 359, 


59%. Where asndseqrent addition toadocument, though nnanthoriz- 
ed by the executant, serves only to state explicilty what is alrendy 
implied in the document, and what the law would infer from it, such 
addition 1s imraaterial, and does not vitiate the instrument. Interest 
at a penal rate should not be awarded if there be no demand for it, or 


for a aun by way of compensation for special damage, on the part of 
the plaintiff. 11 B. H.R. 203. 


508. Ina suit to recover money lent nponan agreement, to the effect 
that it should be re-paid with interest, at 8 annas per cent. per mensem, 
by instalments payable in a particular month of each year, with a pro- 
mise that if the instalments were not. paid in 4 yeurs tho interest wonld 
be at the rate of one rupee per cent. per mensem, where plaintiff de- 
manded interest on the allegation that the instalments bad not been 
paid for do or 6 years: Held that as the first rate was below the ordi- 
nary terms on which money is lent in this country, andthe penulty 
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was but the ordinary rate to be imposed in case of delay in paymouts, 
the plaintiff was entitled to a decree. 14 W. R. 437. 


509. A bond stipulated for payment of principal and interest at ono 
per cent per mensem within six months from the date of the bond, 
and in default that the rate of interest should be raised to six and 
a quarter percent per mensem:—Held that the higher rate of inter- 
est was not in the nature of a penalty, and that the plaintiff had a right 
to enforce payment thereof. 2M. H. KR. 2065. | 


510. Where parties distinctly stipulate that, in the event of a failure 
to repay the amount advanced with interest at acertain rate on a certain 
day, the lender was to be entitled to interest at a different rate, such sti- 
pulation cannot be regarded as a penalty, but the Court is bound to givo 
effect to the contract entered into between the parties. 17 W. R. 878. 


511. Where a promissory note stipulated that, in default of payment 
of principal within three months after date, interest should run at tho 
rate of 75 per cent per mensem, the increased rate was held to bea penal- 
ty and relieved against on payment of interest at 9 per cont per annum 


notwithstanding Act XXVIII of 1855. 10 B. H. R. 382. 
(2 M. H. R. 2057and 17 W. R. 373 )dissented from. 


612. The defendant executed na bond in favour of the plaintiff by 
which he agreed to pay “interest at 8 anuas per cent, month after month 
and to repay the principal money within the peried of three yenrs’’. It 
was further stipulated in the bond that, “should I fail to pay the prin- 
cipal and interest as agreed upon, I shall pay interest at 4 per cent per 
mensem from the date of this bond to that of liquidation.””?’ The defen- 
dant made default in payment. Held ina snit brought on the bond 
that the stipulation in the bond for the payment of interest at 4 per 
cent per mensem was in the nature of a penalty, and the plaintiff was 
only entitled to recover interest at a reasonable rate. In this case 1 
per cent per mensem was given. 11 B. L. R. 135. 


513. Where money was borrowed at an interest of one rupee 6 annas 
per cent per mensem, under a bond in which was stipulated that if 
principal and interest were not repaid within agiven time, the borrower 
would have to pay interest at the rate of 3 rupees per cent por men- 
sem from the date of the bond to the date of payment: Held, that the 
clause relatiug to the higher rate of interest was a ponalty clause not 
enforceble in a Court of Equity. 22 W. R. 474. 


514, The suit was to recover principal and interest under the terms of 
an tkrar which was as follows :—Plaintiff agreed to advance Rs. 20,000 
to defendants who were to give him, as security for repayment with in- 
terest at 18 per cent per annum, an ‘jara for a term of ten years ; 
one-fourth of the profits tobe taken by plaintiff for the interest, one 
half of the remainder in reduction of the principal, and the remaining 
half to be received by defendants. It was also stipulated that if the de- 
fendants failed to give the tjara they should repay the advance with 
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interest at 75 per cent per annum, and that if the plaintiff would not 
accept the ijara he should receive back his money without interest 
within six months from his refusal. ‘lhe ckrar also contained a provi- 
siun that if, at the end of ten years the one-fourth share of the profits 
should not cover the interest, defendants would pay the deficiency in 
cash: Held that the interest at 75 per cent was not intended to be in the 
nature of a penalty, or any thing more than an estimate of damages for 
breach of contract. 


Held that in the absence of any confidential relation between the par- 
ties, of any imposition or misrepresentation, or any want of capacity, the 
Court could not say that the contract to give the ijura for the breach of 
which interest at 75 per cent was to be paid, was of itself to be held in- 
valid as being unreasonable and oppressive. 21 W. KR. F. B. 352, 


515. The plaintiff advanced money to the defendants on an ikrar, by 
which it was agreed that he was to allow them to draw on him to the ex- 
tent of Rs. 20,000 within three years. 


On appeal by the defendants to the High Court, the contention was 
raised that the high rate of interest amounted to a penalty which the 
Court would not enforce, and that the contract was unressonable and 
oppressive in character. ‘The Judges differed in opinion, Birch, J., hold- 
ing that the contract was equitable and opperssive, and that, notwith- 
standing the repeal of the Usury laws by Act XXVIII of 1855, the 
Court was not bound to decree interest at the rate stipulated for by the 
parties ; and Markby, J. (whose opinion prevailed) being of opinion that 
since the passing of Act XXVIII of 1855, there was no legal restric- 
tion on the rate of interest ; that the stipulation for interest at 75 per 
cent was not a penalty, but an alternative stipulation for interest at a 
higher rate on the happening of events under which the lender incur- 
red a grenter risk, and that the contract, should be enforced. 


Held (on appeal under cl. 15 of the Letters Patent) that the stipulation 
in the ikrar for interest at 75 per cent, was not in the nature of a penal- 
ty, nor was it.an alternative stipulation ; it was an estimate by the parties 
of the dumages to which the plaintiff would be entitled in the events 
of a breach of the contract by the defendants in not giving the zara. 


Held also that, in the absence of evidence of any fiduciary relation 
between the parties, of any imposition or misrepresentation on the part 
of the plaintiff, or any want of capacity the plaintiff to repay himself 
by having an vara of the defendants’ share in certain property which 
his loan was to uid them in recovering. A 4 anna share of the pro- 
fits, after deducting Government revenue and expenses, was to go in 
payment of interest on the money Jent; half of the remaining three- 
fourths to go towards payment of the principal, and the other half to 
the defendants. 


If, at the end of the term, any balance remained due to the plaintiff, 
the defendants were to pay it with interest at 18 per cent. If the defen- 
dants failed to give the yara, they agreed to pay the amount borrow- 
ed with interest at 6} per cent per mensom. The plaintiff advanced the 
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I 
money and obtained a receipt therefor from the defendants. The defen- 
dunts failed in giving the plaintiff the yera. In a suit brought to reco- 
ver the sum lent by the plaintiff with interest, the first Court gave a de- 
cree for the plaintiff for the sum claimed with interestat the higher rate 


stipulated for in the krar, viz. 75 per cent. 


On the parts of the defendants, and there being nothing in the circums- 
tances which led to the execution of the tkrar to show that there was any 
constructive fraud on the part of the plaintiff, or any undue advantage 
tnken by him, the contract was not one which the Court would set aside 
as being unreasonable, inequitable, or oppressive in character. 


Semble. The contract Act (IX of 1872) is not retrospective. 12 B. L. 
R. 451, 452. 


INTEREST ( From whet date to be given ). 


Interest ought not to be given before the date of tho ascertain- 
ment of the principal. 1 W. R. 310. ; 


517. Inasnit to recover { with interest ) money which had been 
advanced as part of the consideration for the purchase of land under a 
contract which defendant broke, the Court, in decreeing the claim, 
awarded interest from the time when the demand of payment was mado, 
i.e. from the date the suit was instituted. 24 W. NR. 457. 


518. When a Civil Court awards interest under an admitted contract 
itis bound to award it at the stipulated rate up to the date of decree ; 
but for any time after that date it has power to exercise its own discre- 
tion as to the rate ofiuterest to beawarded. 23 W. K. 309. 


519. In the absence of a demand in writing, interest up. to the date 
of suit cannot be awarded upon sums, not payable under a written in - 
strument, of which the payment has been illegally delayed. 1 M. H. 
R. 369, ° 


Where, under séction 6 Reg. XV of 1793, interest upon the 
Principal prior to the institution of the suit was adjudged to the plain- 
tiff, limited to a sum equal to the principal, although that Kegulation 
was rcpealed when the suit was bronght, yet, looking to the time when 
his contract was made, the plaintiff was held not entitled to any further 
interest before suit, but interest upon the principal was allowed to him 
from the date of suit tothe date of docree 7% W. R. 173. 


$21. Whicre land was taken by Government for public purposes and, 
in consequence of the claim of the defendant, the amount of compensa- 
tion was invested by the Collector under section 29 Act VI of 1867 in 
Government securities, the plaintiff was declared not entitled, over and 
above the principal of the sum of compensation and its accruing interest 
inthe hands of the Collector, to demand interest from the defendant at 
the rate of 12 per cent. per annum upon the principwl sam from the date 
it might have been payable to him but for the counter-claim of the de- 


fendaut. W. RLS. N. 
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622. Ona question of construction of an order of Her Majesty, the 
words “ the plaintiff is to have judgment for his moiety, with in- 
terest at the full legal rate, and the costs of the proceedings in the 
Court below ”? were held as intended to give plaintiff the moiety claimed 
by him of the sum which he alleged to be due for principal and arrears 
of interest (at 12 per cent) equal to the principal upon a certain kurar- 
namk and bond, and to allow the interest from the date of the institu- 
tion of the suit up to realization. 


Held further that, jin the account taken by appellant as the foundation 
for his proceeding in execution, he was not warranted in making a rest 
atthe date of the order of the Principal Sudder Ameen dismissing the 
suit and assuming that interest should ran upon the consolidated sum 
from that date ; as in the absenco of spceial directions it could not be 
presumed that the Appellate Court intended to make an order nune 
pro tune which would give compound iuterest from the date of the decree 
of the Court of first instance. 19 W. KR. P.O, 41. 


INTERBST (In Excess of Principal j. 
523. Section 6 Regulation XV of 1793 ( prohibiting the Courts from 


awarding as interest a suin larger than the principal ) is not applicable 
to a suit instituted after the passing of Act XXVIII of 1855. Even 
under Regulation XV of 1793, it was the practice of the Court to allow 
interest in excess of principal, where the interest had accumulated owing 
to reasons not ascribable in any degree to procrastination on the part 
of the creditor, 5 W. R. 81, 


524, Where part payments were made on a bond and credited in 
discharge of the principal, and an action was brought for the balance of 
the principal and for interost, and the lower Court allowed a sum for 
interest as due at the date of the plaint which was greater than the 
principal, the High Court disallowed this excess. 


The provision in section 4 of Regulation XXXIV of 1802 against an 
award of interest in excess of tho principal refers only to the amourt 
claimed for interest at the timo the suit is brought. 1 M.H. R. 5. 


INTHREST (On Bond ). 


525, Theroisno fixed rate at which interest must by law be allowed 
for the period between the time when a bond becomes payable and the 
commencement of a suit forthe amount due; the matter being entirely 
in the discretion of the Court, regard being had to all the circumstances 
of the case. 11 W. fh. 68. 


526. Under the present lawa Court is bound to enforce an agree ment 
between the parties as respects the amount of interest to be paid upon 
a bond instead of limiting a claim for accumulated interest to a sum 
not exceeding the principal. 2 W. R.S.N. 3. 


527. Whena bond is silent as to any interest to be allowed after the 
due date of the bond, it is in the discretion of the Court to fix the 
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amount of interest, 4f any, to he paid from the due date of the bond to 
the date of the commencement of suit. 2 3B. L. R. App. 10. 


528. Where a note of hand promised re-payment of a loan with 
interest at 5 per cent., without stating either per mensem or per annum : 
Held that the construction that interest was to be calculated, without 
reference to time was contrary to all practice, and that the ambiguity 
was one which might fairly be explained by previous transactions bet- 
‘ween the parties and by custom. W. Rh. S. N. 379. 


529, A transaction having all along been treated by both parties 
and by the Courts hitherto asa mortgage for a loan on which interest 
was not only due, but had in part been paid, it is not competent to one 
of the parties or the Court on remand to raise the question that by the 
term; of the tkrarnamh uo interest was due. 1 W, R. 136, 


530. When the rate of interest stipulated for ina bond is exorbitant, 
and there is no express understanding that the interest is to continue at 
the same rate after the expiration of the period. fixed for repayment, a 
Court need not assume that the parties ure bound by contract to that 
rate after such period, 16 W. 2. 284. 


531. In asnit upon a bond where the genuiness of the bond and 
the defendunt’s liability under it are clearly established, the plaintiff is 
entitled to interest from the time the defendant declined payment of 
the sum due uponthe bond. W.R.8.N. 291. 


532. Where a party borrowing money ontered intoa bond stipulat- 
ing to pay 24 rupees per cent per annum asinterest until the whole debt, 
principal and interest, was paid off; and if the whole was not paid with- 
in the time mentioned that the bond should be enforced as a register- 
ed deed: Held that the rate of interest was not a question of discretion, 
but must be paid at the rate stipulated. 15 W. R. 390. 


533. Where a debtor by his bond stipulated to pay interest at 12 per 
cent per annum up to the time fixed for payment, but the moncy remuin- 
ed unpaid for a long time, the High Court refused to interfere with the 
decree of the Lower Conrt awarding plaintiff interest at the rate stipu- 
lated for up to the time fixed for payment, and a lower rate afterwards. 
18 W. R. 322, 


534. Where a bond provided for the payment of interest from the 
date of the bond on failure of payment of the principal on a certain date, 
and the decree awarded “ the entire sum of money covered by the bond.’’ 
Held that the decree meant something more than the principal, and could 
se ee principal together with the interest accruing thereon. 18 

» KR. 277. 


535. Where pryment was made upona bond, the aminnt paid being 
less than the interest due, held the psyment ought to g> to reduce the 
amount of interest due, and the creditor in a snit upon the bond was 
entitled to a decree for the principal und balance of interest up to date of 
dveree. 8 BLL. R. PL. OC. 110. 
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536. By the Act XXXII of 1839, extending the provisions of the 
Statute, 3rd, and 4th Wm. [V c. 42, section 28, to India, it was enacted. 
“ That upon all debts or sums certnin, payable at a certain time, the 
Court before whom sich debt or sums may be recovered may, if it shall 
think fit, allow interest to the creditor, atarate not exceeding the cur- 
rent rate of interest, from the time when such debts or sums be payable, 
if sach debts or suns be payable by virtue of some written instrument 
at a certain time.” 


An instrument, in the nature of, though not strictly, a bond, was exe- 
ented in 1833, which provided for the liquidation of the amount therein 
specified by instalments, but no provision was made for the allowance of 
interest. The condition for payment not having been performed: Held 
in an action brought in 1849, to recover principal and interest upon the 
bond, that the Act XXXITof 1839, was retrospective in its operation, 
and authorised the allowance of interest, although it was not provided tor 
by the bond.6M. I. A. © 


537. Upon the adjustment of an account of the principal and interest 
dne upon a bond, a kararnam«h, or deed of agreement, was entered into 
by the parties, in which, besides the original sum,a farther sum for in- 
terest accrued thereon was declared due and agreed to be paid off by in- 
stalments before a given time. Puyments were made at irregular periods, 
which payments the bond-holder cluimed to appropriate to keeping down 
the intorest uponthe whole sum composed of both the original princi- 
pal sum as well as the sum mentioned inthe kararnamuh as accrued 
thereon for interest. Held, upon the construction of the instrument,that 
the principal sum alone carried intercst, and that all payments made in 
pursuance of the stipulations were to be applied in the first instance to 
satisfy such interest, the excess of the payments only being approprint- 
ed towards the liquidation of the principal sum due. 6G M. 


A. 289. 
538 A Small Canse Court Judge has no discretion to allow interes 
at arate below that stipulated in the bond. 17 W. KR. 481. 
INTEREST (On Hundeoes). 


539. According tothe usage of a native bankers st Moorshedabad, 
interest is claimable on hundees drawn at 111 days’ sight. 4 W. 
R. 85, 


INTERSST (On Interest of Government Promissory Notes. ) 


540. Interest may be claimed on the interest of Government Promis- 
sory Notes withheld by another. 3 W.R. 148, 


INTERHST ( On Judgment-debt. ) 


541, In reversing adecree of the Supreme Court at Calcutta the Ju- 
dical Gommittee directed, that interest at the usual rate allowed by that 
Court, should be allowed. G6 M.1.A. 1. . 
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542. The purchaser of a decree’ inhy a ply, for rect cation’ ‘of an 
itrbrin the calculation of interbst:' 1 W: 8. is. XB. ripe ee 
S18. ; Ff a-decree awards interest from: the date. of dectee:dn'a.eertmin 

#um ascertdined té be due at the time‘ of' thé decree taal Dah 

sum sued for with interest thereon-up to date of suit),::' Held; -thatit is 

not-compobund interest, and that the décree-holdet: isientétled 'to is: 
Mis, 18, - ais 8 ee ae 


A Court is justified in giving interest.at the tate 
the bord down to the date of decree. After: that date the deeree-holder 
recovers such interast as: according to the course and practige,-of the 
Court is allowed. on debts for which the creditor has the security of the 
decree. 11. W. R. 456. | 


INTHREST (On Mesne Profits), _ | 


According to the practice of the Native Courts iv Bombay’, a 
sum found due for mesne profits, ina judgment-debt, and . 
terest by its own force. | 
On petition in the Native Court, after decree upon appes! in Ryg 
land, interest ‘awarded on ‘the ‘amount of mésne profits decreed, atthodeh 
not prayed for in the plaint, or Aube by the decrees in India, or the 
order of affirmance in England.. 3-M.I. A. 220. 


INTEREST (On Money Deposited under Decree subsequently 


546. Acsnuié will not liefor interest in respect of money depesited 
under a decree:subsequently reversed on appeal. 6 W.R. | 


INTBRHST (On Money under Attachment with Collector). 


'547.. In the. case of money under attachment with the, 
invested by him in Government 4 percent promissory notes, the differ- 
« emce between. that:and legal: interest is only claimable front the-date of 
release from attachment. 3W.R. 


Plaintiffs, in execution of a decree againgt Ay. attached: 
money deposited in the Collectorate to which A was entitled ; but were 
opposed by Balleging that A’s righfs in the money had been transfer- 
red to him. Plaintiffs finally s ded in obtaining the money, and 
now sue B for the interest upon it for the time he prevented their ob- 


' 


taining the money. Held that the suit was 
S. - 


. 


»¢ 
"4 


549.‘ ¥n-an action for'the balance due on a Promistory Note, . ..- 
or demand; the Court réfused to allow interest; there’ being! no prootibe 
a demand in writing. 1B.L.R.0. J. 41. wae 


550. A advanced to B,his son-in-law, two sums of money for thé are 
pose of trade.. Thpde:.advesices'were scoured .by Promisgory Notes, by 


LIABILITY. : P. 


_ which B ed to repay the loans in three years, with interest at five 
per cent. "B paid in his lifetime, and debited himself in his account with 
interest upon these loans at the rate of eight per cent. There was, how- 

ever, no fresh agreement as to such increased rate of interest, nor did A 

/ press for it. At B’s death A claimed against his estate the prinv- 

‘cipal sum due with. eight per cent interest. Held ( reversing 

‘ the decree of the High Court at Calcutta), that althongh B 
had ‘voluntarily debited himself in his accounts with iriterest ot 

_ the rate of eight per cent,yet the legal relation created by the Promis- 
ory Notes wasa contract to pay five.per cent, on the money borrowed, 

the voluntary payment of eight per cent being without consideration, 
did not constitute s new contract so as to bind his estate with the pay- 
ment of eight per cent. 11 M.1. A.180; 6 W.R.P.C. 59. 


INTHREST (On unliquidated Damages). 


651. Interest should not be awarded on unliquidated damages. 7B. 
_ HR. A. J. 89. 


INTEREST (Prior to Suit). 


.§52, Interest cannot ae Ae awarded prior to suit in cases govern- 
ed by the provisions of Act XXXII of 1839. 6 W. R. 288. 


KOBALAH. 
653. A kobala may be in one sense collusive and still it may pass the 
property away from the party executing it. 24 W. R. 138. 


554. Where a Hindu executes a kobala in favour of another at a time 
when he has no title to the property, his subsequently becoming entitl- 
ed’ as heir would not muke the kobala good. 16 W.R.P.C. 12. 


. 565. In a suit for possession of land on the ground of title under a 
kobala, it is not enough for the plaintiff to prove. the writing and signa- 
ture of the kobala; he must also prove that it was delivered as a com: 
plete instrument. 22 W. R. 367. 


L 


LANDLOED AND TENANT. | 


556. Where two parties have mutually contracted as landlord and 
tenant, and the latter has occupied the land in pursuance of the contract, 
he cannot be allowed to maintain possession free from the payment of 
rent because the landlord has the misfortuye to lose, or is unable to pro- 
“a ae paper which contained the terms of the agreement. 12 W. 


LIABILITY. | i. 
557. A person cannot discharge himself from legal liability to refund 
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monies which he haa received belonging to one sian of whose title he 
_ has notice, by paying them to anothor. 7 W. R. 228, 


558. Ina suitto recover a sum of money being the balance of par- 
chase-money alleged to be due ona bill of sale executed by defendant 
No. 1 but said to have been fraudulently taken possession of by him, 
before payment of the stipulated price, from defendant No. 2 in whose 
custody it had been left and with whom the portion paid had been de- 

osited. Held, that defendant No. 2 could not be exempted from lin- 
ility without satisfactory explanation of his neglect to keep the deed 
eutrusted to his custody. 12 W. R. $28, 


LIABILITY (Diviston of ). 


559. Where money is advanced ona mortgage, tho liability cannot be 
divided. 14 W.RK. 216. 


LIABILITY (Joint), 


560. Ina suit to recover the value of the prodiice of land from defen- 
danta, who had agreed to cultivate it but had failed to do so, it was held 
that as defendants were jointly liable, a specification of liability was not 
required, 12 W. R. 309, 


561, Where an obliges sues some of the persons jointly liable to him 
under a bond, and takes another bond from the rest for what he oon- 
siders to be their share of the debt, he-doee not discharge the latter 
from their liability to contribute according to the shares in which they 
ere jinbleamong themselves, nor does his transaction with them ( they 
uot being sureties ) destroy the joint liability. 22 W. R. 193. 


LIABILITY ( Of Agent of one Share-holder to othor Share-holders ). 


562. A and B cannot obtain a decree for their share against their 
co-heir C’s agent who may have under a power from C drawn movey 
held in deposit ina Court and belonging to all the co-sharers, if the agent 
did not draw as trustee for A and B, though he may have, when paying 
overto Cthe money drawn by him under C’s anthority, taken from 
him a bond by way of precantion to protect bimself from any fature 
possible clain by A and B. 4 W. R, 172. 


LIABILITY ( Of Agent to third Parties). 


563. Two letters were presented to M., one addressed to himself and 
the other to the manager of the Mussorie Savings Bank, both purporting 
to be written by K. -[n the letter to M, Mwas requested to deliver to 

‘the Manager of the Bunk, the letter addressed to him. In the letter to. 
the manager he was asked to send Rs., 2500 in currency notes throngh 
M., payment being promised by a remittance through another Bank or 

' throngh M. M. delivered the letter to tho manager, who upon the 
ktrength offit made over the notes to M. who gnve a receipt for them 
for and on behalf of K., and afterwards handed them over to the | 

who had brought him the letters. The letters were forgeries. Tna 
against M. by the Bunk ta recover the muney paid to'M :—Held, that in 


A2g ing) 


at ee te TTS ejlot in raceiving;.the ' ee ee ar ee eer eae a io. oe 
for them, the ge endent. was Jn Some. pense an agent of K.; but, inas- 


’ 


much as the notes wére given on the authority of the letter addressed 
oe ~ and-not in consequence of. any:represeatation 
$,anade by the defendant, the latter. could nut‘be held linble for the Joss 
wedstaindd by the former. - 
Lae fay tat aoe 
ELABTEI EY ( Of Capriars ) 
«1 684! A Steam Navigation Company was employed by plaintiff to carry 
: 3’ ffom* Calcutta to Rangogn ‘and to deliver it into the reeeiving 
ship, or to land it at the consignot’s ‘expense; theirliability cessing ‘as 
soon as the goods were freefrom the ship’s tacklen, = | 
arrived at port, the consignee not having had his own bonts alongside, 
ithe guody were put into other. beats, one of which, through the negligence 
of the boatmen, was swamped and the contents damaged... Plaintiff 
sued fordamages. Held that ‘as defendants were not shown to have 


neglected the duty of tuking reasonable.and proper care im tle secle- 
“tia of bdatmthdy were not liable forthe logs incurred. 24 W.R:.74, 


a ucdPs The consignoes of two bundles of cow hides which had been 
carried by ‘a Railway Compay having refused to take delivery on the 
round of shortness inthe number of pieces, the Railway Company 
lohded ‘that they were ndtindebted, as they had contracted to carry’ such 
and isuvh a number of ! buadies; and had done 30. ‘I'he bills of ladmg 
 s@'many bundles said to contain such anumber of pieces. The 
alao’-oontested plaintiff’s enumeration of pieces’: Held that 

the alway. Company was not liable, there being no evidéned that 
the bundles ad ‘been broken or the hides eounted by pieces: 21 :W. 


Of. Consignees ). . 


556. Tho defendant requested the plaintiffs to send coals 
- guugeand Rajmehal, and the plaintiffs: put the coals upon the Railway 
- af ianeegunge where there depot is. ‘It the ‘absence of all proof as to 
tAcamotnt ‘of coals delivéred ‘at: Sahdbdgunge sud’ Reijmehal and of all 
\ ne@iag of--debpliteh! and -delivery' to the consignee, the fact of delivery 
at Raneegunge was held insufficient ts throw: on him the liability for 
the coals sued for. 3 W.R.163... . Bo . Bewsl 


1 ’ 
e 
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LIABILITY [ Of Heirs J. 


567, .The heirs and representatives df a deceased person are liable 
“Ting to ip ad aad good: conscieiice to pay, not merely the actnal 
of the decensed,. but also the damages which arise from iis 

of contract. 22 W. R. 494. 


568," A decree declaring the heir of a.mortgagor liable ‘to pay the 
moetgage-debt out of such assets as he had received from the estate of 
father (‘the mortgagor ) was held not to‘inolnde assets which came 
ninafter passing through the hands of another heir, ( his brother ) 
right of inheritance from that brother. 12 W. R. 240. 


LIABILITY: (pF SURETY). . 327 


, Where a; brother promised. in.a letter tazenay +a debt-contracted 
his daceased brother, which was secured . to nla atid hy a note of 
hand which had been given by the deceaspd, it -was held,.on a eonsidera- 
. tion of :the terms of the letéer, thatthe defendant, who. was sued onthe 
; letter, had taken upon himself the | liability,ef re-paying the-debt, al- 
though the amount of the loan was not. stated. in the .letter.. A: promise 
, 4 pay a debt is binding in. many cases, although the amount of it may 
not be ascertained at the tine. 9W. R140, °°. 5 
LIABILITY (Of Purchaser ). — = 
570. A ganteedar having assigned over his gantee tennre to A, who 
fo pay the Zamindar not only the gantee rent. reserved, but also 
_ 3100 a year until a debt due from this. ganteedar to the Zamindar 
was paid off ; Held that, where the asagnee having mortgaged his tenure, 
it was subsequently sold by the mortgagee, the purchaser was liable 
to pay the Rupees 100 annually as well as the original gantee rent re- 
served. 2 W. R. 121. | 


LIABILITY 1 Of Registerod Share-holder ). 


:671, The liability under sections @, 12, 18, 22, 36 and 37, of a regis- 
terod shareholder, as member of a Company, to contribute, is a pruna 
' ‘facte liability only : it being open to him to show that althotgh his 
nate is in the register, yet he did not agree to become a member ; and 
that as appellants were not cognizant of (much less'did théy assent to) 
_ the ragistration of their names as, shareholders, whilst they refused to 
*‘réceive any shares or pay up any‘ calls or deposits, the sole nee taken 
‘by them of joining others imputing for the prospectus ‘and affix- 
“ing their names thérein to a certain‘number of shares cannot’ be said 
to be an agreement to become members of the Company, and so they 
are not contributories. 9 W. R. 540. | 


LIABILITY ( Of Surety ). 


Where a bond was taken by a creditor from a principal debtor 
without the knowledge or consent of the sureties, fixing certain periods 
for the payments of the snms named in the bond: Held that the sure- 
ties were entitled to be discharged from all liability. 15 W. R, 253, 


The defendant executed a bond which, after reciting that the 
President of the Allahabad Municipal Committee required security to 
the extent of Rs. 100 from Sheikh Akbur Ali, mohurir in the Octroi 
Department, for the honest and faithful discharge of his duties to Go- 
vdrriment, went on to say that the defendant of bis own free-will and plea- 
‘gure: pledged a cértain dwelling house in lieu of security for the ‘mohu- 
rit, aid 6 promise that if any sort of embezzlement or misappropria- 
tion was eile agninst the mohurrir in Court, tha property might be 
seized. There wasa previso'that if he deposited Rs. 100, ‘the money 
‘and: not the property would bo liable. If he failed to deposit the money 
the property wus to be liable for the payment of the amount of the 


security. ‘be mohurrir fraudulently allowed certain goods to pass the 


_ 
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choonges without payment of duty, whereby he caused the Municipality 
@ loss of Re. 8. He was convicted under section 161 of the Indian Pen- 
nal Code, The plaintiff eued to recover the amount of the seourity. 
Held, that the defendant could only be liable under the bond for sums 
shown to ‘have been misappropriated, and that he could not be held 
liable for losses which acorued to the Municipality from misconduct on 
the part of the mohurrir other than misappropriation ; and that in any 
case he could only be liable for the actual damage sdsteined by the Mu- 
nicipulity. 6 N. W. P. 170, 


LIABILITY ( Of Vendor ), 


574. Where a party sells property to others, and it afterwards ap- 

pears that he hed not the right to do so, and the purchasers are im con- 

. sequence dispossessed, the loss ought to fall on the vendor, and not on 
' the vendees who put faith in his act of selling. 22 W. R. 443, 


LIEN. 


Persons standing by and allowing others to purchase property 
on which they have a lien, which upon enquiry they do not disclose, as 
ap npencumbered property, cannot assert their lien, 2 N.W. P. 315. 


576, The act of one of two holders of a bond tvannot destroy the 


lien af the other on property pled to both as security for a joint 
debt. 3 W.R, 130. progeny Rene : , 


577. A bond contained a clause that the obligors would not dispuse of 
any of the property, moveable or jmnioveable, in their possession, until the 
debt was paid: Held, that such a clause did not give tke obligee of the 
bond alien on such property, though he might sue for damage in 
respect of breach of contract. 1 N. W. P. 65, 

578, Where a form of mortgage or charge created by a bond does 
not vest any estate in the mortgage, but only establishes a lien as inci- 
dent to the money debt, such lien continues when the debt passes from 
a contract into a judgment-debt and when such judgment-debt is as- 
signed to another by sale of thedecree. 19 W. R, 255, 


~ 


579, In 1864 C gave Ha lien on his property, by deposit of title 
deeds. In 1867 B purchased the same property Lona fide, and. without 
notice of an lien. Held that B took the property free of the lien. 1 
N. W. P. 24. 


580. Where a party having a lien on account of a debt upon certain 
property belonging to another, and holding also a money decree. for 
the same debt which she could satisfy by attachment and sale of other 
property belonging to her judgment-debtor, entered into a kistbundee 
with the latter, in which, in consideration of other properties pledged 
by its terms, she gave up her right of executing the decree against 
any of the judgment-debtor’s property. Held, that thekistbundee did 
not ee the original debt, or do away with the lien. 11 W. 
R, 481. 
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531. The question in this case was whether a right of lien and 
power of sole by .virtue of aid of attorney over certain shares 
yledgod with plaintiffs by defendant os security for the repayment 
of « lvan originally secured by a first prowissory note,; was , lost 
by the plaintiffs subsequently taking from. defendant a second 
promissory note in liew of the first which was receipted and 
returned, Hell that the original debt continued to exist; that 
tlie first promissory note and the shares were given as @ secnrity 
for that lonn; that the second promissory. note was also given as.n secu- 
rity for tho loan, no new debt being created; that the plaintiffs 
had on tight to exercise the powor given to them of selling the 
secnvities ; that the act of the defendant in trying to prevent sneh 
exercise of power by revoking the power of attorney was nnjustifieble ; 
and that therefore the plaintiffs were right in coming to the Court 
to have that proceeding of the defendaut set asidé and declared 
inoperative. 17 W. R. 201. 


582, Mchartered a ship to load a cargo nt Cardiff and proceed there- 
with to Madras, the freight to be paid in London on unloading and right 
delivery of tho cargo, one-third by M’s acceptance at three months from 
the sailing of the ship (the sume to be returned if the cargo were not 
duly delivered ) and the remainder by like bill at three months from the 
date of delivery in London of the certificate of right delivery of tho 
cargo. The Charter-party provided for payment of a commiasion on the 
coutract, ship lost or not lost, and that £15) should be advanced in cash 
at the port of discharge on account of the froight agaiust the Captain’s 
draft oun M. 


The cargo was loaded accordingly, a bill of lading was given for tho 
sawe, and the ship sailed from Cardiff on the 8th October 1803. M having 
consivned the cargo to A and Co. who carried on business.at Madras. 
On the same day the owners drew a bill ou M at three months for £261- 
1-10 being one-third of the freight. 


On the 10th October 1863, the General Agents in London of A nnd 
Co, advanced to M on A and Co’s. account, and out of their funds &. 
790, received as security for such advance, the bill of lading’ blank-en- 
dersed und forwarded the same bill to A and Co. 

On the 29th October 1863, M accepted the bill for £. 261-1-10 and in 
the fullowing December he suspended ‘payment and the bill was protest- 
ed. | 

On the 14th Jannary 1864, the ship arrived at Madras and therenpon 
A and Co., as holders of the bill of lading applied for the delivery of 
the cargo and offered to advance the £. 150 in eash pursuant to' the 
Charter-party, but the Captnin claimed to retain the cargo for the va- 
lue of the dishonoured bill aud the balance of freight due, 


Held :—That the terms of the contract were sat variance with the 
right of Hien sv claimed, and that it was not suspended by the bill nor 
received by thy fereizhter’s insolvency.: 2 M. H. ft, 
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LIEN (Equitable). 


$83. Sait for value of timber from an alleged fraudulent purchaser, 
with fall knowledge of plaintilf’s lien on the timber under certain ‘Tar- 
zas or Revenue certificates granted by the Conservator of Forests to the 
owners of timber, Held that, though the Tuinzas were unendorsed, and 
therefore, by the custom of the country, did not entitle the liolder to sell 
the property they represented, thoy still wero a lieu which prevented the 
‘owner from Partie with it to third parties, except on the understand. 
ing that it was so burthened; and that consequently the defendant’s 
purchase way barthened with plointiff’s prewious lien und might be 
brought te salo for tho samv. 5 W. R. 189, 


LIBN (Of Assignee). 


5Rt. A party with whose money a. mortgage has been eatisfied may 
Dring a suit for the enforcement of his lien as assignee of such mortgage ; 
but not for obtaining possession of the mortgaged property in the capa- 
city of an nbsulute owner. 18 W. 1, 404. 


LIDN (Of Attorney for Costs). 


585. Where the parties to asnit came to a compromise between them- 
solves without the knowledge of the plaintif’s attorney, when the snit 
was nt such a stage that it did not appear that the plaintiff was entitled 
to recover anything, and there was no proof that he was to receive any - 
thing fromthe defendant on the compromise, or that the compromise was 
not n bone fide one: Held, the plaintilf’s attorney was not entitled to 
have the compromise set aside on the ground that he might thereby be 
deprived of his costs. 


A clear case of frand and collnsion fiust be made ont to entitle. the 
attorney to the interference of the Court. 12B. L. R. 10, 


LIEN (Of Creditor ). 


586. Under the Imperial Statute, 11th and {2th Vict. c. 21 relating 
to Insolvent debtors in India, the Assiguees have a right to subsequent- 
ly acquired property of an Insolvent, unless the Insolvent has obtained 
a certificate and discharge, but this title of the Assiynces is subject to 
two qualifications—yirst, when the Insolvent has acquired property sub- 
ject to liens and obligations; in such a case the property taken is sub- 
ject to the equities and charges which effect it in the hands of the Insolvent ; 
aud, secondly, when the Insolvent carries on trade at a subsequent period, 
with the assent of the Agsignees, the property which is acquired in the 
subsequent trade will be eubject in equity to the charge of creditors in 
that trade, in priority to the claim of the Assignees. 


Au ancertificated Fasolvent borrowed money for the purpose of pur- 
chasiug goods to-carryon a business, and in order to secure the advances 
suade, gave a bond, aud agreed in writing, to execute a mortgage of the 
goods so purchased tothe lender to secure repayment. He afterwards 
executed an assignment of the goods for that purpose. The business was 


LiEN (ON MORTGAGED 


carried on with the knowledge ef, and withont any objection by, the 
Official Assignee. The lender never had possession of the goods assign- 
ed to him by the Insolvent, and the same remained in possession of the 
Insolvent until his death. Held (reversing the decree of the Supreme 
Court at Madras ) that the Insolvent’s after-acquired property was srb- 
ject tothe lien of the lender, and that such lien was ee ‘to, any 
eat of the Official Assigneo under the insolvency. 8M. I. A. 339; 4 
VR 


LIEN (Of Vendor for unpaid Purchase-money ). 


587. In asnit claiming possession of land, purchased by the plaintiff 
from the defendant, the Moonsiff threw out the claim for want of consi- 
derntion ; but the District Judge found that the plaintiff was entitled to 
have the land, and that the defendant might sne him for the purchase- 
money :—Held that the equitable doctrine of the vendor’s lien for unpaid 
purchase-money applied to the case; but, as the District Judge had not 
decided whether tho defendant had succeeded in proving that the pur- 
chase-money had not been paid, that the suit shonld be remanded for a 
finding by him on that issue. 3B. H.R. A. J. 102. 


LIEN (On Goods.) 


588. The mere letter of boats for hire has not n lien for his hire 
npon goods which may be pluced in the boats, aud should he canse loss 
to the owner of the goods by wrongfully opposing their removable, he 
will be liable for the same. 5 N, W. P. 160. 


LIEN (On Mortgaged Property). 


589. The fact that property is sold under a decree obtained by a plain- 
tiff in respect of a debt due to him does not of itself prevent such plain 
tiff from insisting upon the lien to which he js entitled under a prior hy- 
pothecation to him, for avother debt of the same property. 3 N. W. 
Pp. 123. 


590. A snit will not lie against the purchaser of property subject to 
lien to recover from him personally the amount of. the lien, but the liea 
is not lost. by the sale, and asnit may be brought against the paychaser 
with the object of obtaining a decree for the realization of the ligy, by the 
sale of the hypothecated property. 3N. W. P. 207, 2 


591. When a mortgagee sues to enforce his lien on property which has 
intermediately passed by sale into other hands, he is bound to bring his 
nection not against the mortgagor alone but also against the parties in 
possession. 16 W. R. 98. 


692. Where plaintiff, sning to obtain certain property nnencumber- 
ed by a previous mortgage, pays into Court the amonnt due under the 
lien of defendant as mortgagee, and states that ha has no objection to 
the sum being appropriated to the payment of that lien, he has no 


cuuse ofactiS as against defendant. 9 W. R. 332. 
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ty 593. When! montgaged kinds ave pold. for arrenrs of Government re- 
Wenye, nob, agemmed throngh default of tho: mortgagee, any proeceds 
Which may arise fram thesale in expess of the arrears belong to the 

and he hua. a right of action for their recovery. J6 W. 


__, Asnpit to enforce a lion on land which has been mortgaged will 
Ke, ait the lind as it stood at the time of the mortgage free trom sub- 
sequent incumbrances may be sold, althongh a decree for money duo 
upon the mortgage has been obtained, and -the right, title, and interest 
of the mortgagor thereto has under such been once sold. 3 3B. L. XR. 


» executed, a, bond in favor of B, hypothecating certain im- 

le property. B, recovered a money-decree against A., and caused 

. the mortgaged property to be sold, B, became the purchaser at the sale 

in execution, and was put in possession, C., who held possession of 

tho praperty under a decree for foreclosnre under a subsequent mort- 

gage of the same property to him by A., brought a suit against B, for 

recovery of possession, and obtamed a decree. B. then bronght a suit 

against ©, to enforeo his lien under the mortgage bond, but it was 

held that tho suit was not maintainable. 7 B. LR. App.8; 10 W. 
RK. 468. 


_ 696. Plaintiff obtained a decree under Act XX of 1866. section 53 

_ on a specially registered bond , and in execution attachod and sold the 
property which had been mortgaged thereunder. As this property, 
however, hai beon previously attached by defendant, the Court ordered 
the proceeds to be paid to defendant. Plaintiff sned defendant to re- 
cover theso procveds: Held that Act VIIT of 1859 section 70 Jaysl 
down a mere rule of procedure ot determining questions between riva- 
decree-holders, which was never intended to alter or limit rights securd 
od by contract independently of the Code of Civil Procedure. Hele 
also, that, in selling the mortgaged property, plaintiff sold the wholo 
interest of his debtor and his lien was transferred from the property to 

_ the purchase-money. Plaintiff was accordingly declared -to be entitled 
to the sale proceeds sued for, 22 W. R. 98, 


697, The plnintiffs advanced asum of money on the security of a 
rimple mortgage of a share in four talooks and obtuined a simple money 
decree. They then caused the mortgnged premises to be nttached, 
hut did not proceed to sale. Afterwards they negotiated a joan to their 

' jndgment-debtors from a third party, the present appellant, upon a 
simple mortgage of one of the same talooks, concenling the existence 

' of their. prior lien, and appropriated the money so obtained, in discharge 
of other debts due to themselves from their, judgment-dobtors. 


“The appellant. obtained a simple money- decree, and cansed thie pre- 
mises to be attiched and-sold. Before the sale, the plaintiffs gave no- 
tiow of their lien, and, in consequence, the appellant purchased for a trifle 
The plaintiffs brogght the present suit for n declaration of their prior 
lion and fora re-sule of the premises, in satisfaction of their mortguge. 
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appellant contended in his defence that, as fraud waa perpet nat- 
‘ed by the phintiffsin inducing him to make the loan without disclos- 
ing their prior lien, his mortgaye should have .prierity over them. 


Held, thatthe appellant must be considered ag having. she. first in- 
cumbrance. Rode 


That the notice of the plaintiffs’ mortgage, given at the 
sale, could only affect the «ppellant’s title as purchaser. Priority us 
betweeu the appellant and the plaintitfs in respeot of inewmbrances nl- 
roudy existing could not be affected by such nutice. 3B. L, R.A. J. 1. 


598. A, onthe 16th Novembor 1868, executed a mortgage bond, by 
which he charged certain property worth Rs. 1,900 in favor of B and C, 
On the 17th he executed another bond, by which he charged the same 
property in favor of D and KB. After this Band C sued the mortga- 
goron the first bond and obtained a decree, according to which the 
property was sold aud was brought by themselves. Somewhat later, 
YD and KE also brought a suit against the mortgagor ‘and obtained a de- 
cree for the sale of the property. In attempting to sell it they were 
opposed by Band C, who were in possession, and their application for 
execution was refused; D and E then sued B and C to obtain a deeln- 
ration of their right to sell the property in execution of tho decree 
which they had obtained on their bond of 17th November. The Lower 
Courts gave them « decree: Held, that the Courts were not right in 
depriviug B and C of the benefit of the decree which they obtained on 
their bond of 16th November, and giving priority to D and BE for their 
charge of a later date. The sale effected by Band C was subject to all 
valid liens (if any) of prior date subsisting upon the same property at 
the time of the sale; but later liens could not bat be postponed to 
that of Bund ©, 22 W. KR. 822. 


LIEN (On other Property). 


599. Ina snit on the basis of a deed of conditional sale to recover 

property which had been obtained by mortgagor (in the course of a 

+ butwarrah after the sale) in lien of property contained inthe deed, but 

which defendant had purchased in execution of n decree against the 

mortgagor: Held, that plaintiff had no lien on this property which he 
did not purcliase. 10 W. R. 475, 


LIEN (Priority of). 


GON. ‘The plaintiff had lont money to a Court Amim, who mortgag - 
ed, as security for the re-payment of the amonnt, cortain fees dae to hin 
then in deposit, and certain focs which might thereafter be’ deposited on 
his account. ‘Those fees were subsequently attached by the defendant 
who had obtained a decree for ren€ figainst the Amin. After that the 
plaintiff obtained a simple money-decree against the Amin, and applied, 
in execution of hisdecree, to have the fees paid ont to him, but his ap- 

. plication was refused on the ground of the:defeadant’s attuchment. 


In a suit to recover the sums in deposit, and to have it declared that 
the plaintiff’s lien on them was prior to that of the defendant, held, thut 
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the plainti#'s mortgage gave him priority, and that he wns not barred 
from bringing the present suit by his having alrendy sued to recover the 
. amount, and obtained a mere money-decree. 2B. L. R. A.J. 230, 


LINN (Unpaid purchase-money creates no—en Property sold against third. 
Parties). 


601 Persons who allow a property to leave their possession before the 
purchase-money is complete, cannot recover from third parties who are 
purchasers jn good faith and for valunble consideration, even thore 
persons had notice of the ainvunt of the consideration-muney remaining 
unpaid. 3 R. W. 139. 


LOAN. 


G02. A party admitting thereceipt of a note for Rs. 1,000 on loan, 
becomes primarily responsible for it to the lender, and it is for him to 
show that the advance was mide, not on his credit, but on that of some 
other person. 2 N. W. P, 204. 


603, A mere recommendation by one party to another to lend money 
to u third party, dues not render the first party liable to repay the loan 
34 W. KR. 446. 


LOAN [ On Seourity of Lease of Land }. | 


604. A lent money to B onthe security of a lense of certain villages 
subject to an extention of the term of the Jease in the event of nny partial 
deficiency in the assets. Held that A could not sue to set aside the 
agreement unless he showed that there was such s gross and ex- 
cessive deficiency of the assets as toamount to a failure of the considern- 
tion, aud to deprive A of the seourity for his money—nlso that the 
deficiency was caused by B’s misrepresantations, and that it had oc- 
a notwithstanding the use of due diligence onthe part of A. 4 

Tt, 70. 


LOTTERY. 


605, A transaction is not necessarily a lottery within Act V of 1844, 
suuply because a matter of whatever kind is agreed to be decided by lot. 


Where twenty persons agreed that each should subscribe 290 rupees 
by monthly instalments of ten rupees, and that each.in his turn as de- 
termined by lot should take the whole of the subscriptions for one 
month :—Held that the agreement was not illegal, and that a suit might 
be brought ou a bond given by one of the subscribers, who lad received 
one month’s subscriptions, to secure the payment of his subsequent 
mouthly instalments, 1 M. H. R. 448. 


M. 
MANAGER. 
606. The estate, and not the manager thereof, held liable for the costs 


of asuit instituted in perfect good faith by the manager for the benefit 
of the property. 1 W.. Mis, 1. 


MASTER AND SERVANT. 


607. A manager has no authority to borrow money on abond which 
does not recite for what purpose it is required, and the greater portion 
of which is said to have been previously borrowed by the principal. 6 
W. R. 43. | 


608. Where a manager had not filed accounts and the Judge found 
that the management could not be continued with any prospect of the 
debt being paid within three years, he was held to have done right in 
porns the manager and ordering the property to be sold. 22 W. 


MANAGHBR [ Bank]. 


609. <A, being in uncontrolled management of the National Bank in 
Calcutta, and purporting to act under a power of attorney, intended to 
be given to him in his private capacity, but addressed to him as “acting 
manager of the National Bank,’’ by B, a constituent of the National 
Bank, without drawing any cheque on B’s account, and simply by means 
of transferring in the books of the Bank Rs. 13,000 from B’s deposit 
account with the Bank tothe account of one C, who was indebted to the 
National Bank, purported to make an advance of Rs. 15,000 from B to 
C., whereas, in fact, the real transaction amounted only to transferring 
the liability of C to that extent from the Bank to B:— 


Held that, so far as this transaction was concerned, A could not divest 
himself of his character of Bank manager, and that acting as the agent 
for both parties he acted to the prejudice of B and to the advantage of 
the Bank, and that there was in fact a breach of his duty to B to which 
the Bank was a party. 


Held, also, that A was not able under the power of attorney to bind 
B by consenting to any dealings by the Bunk or C with goods in the 
Bank’s godowns which would prejudice B. 19 W. R. 68, 


MASTER AND SERVANT. 


610. A master cannot be compelled to keep in his service, and to 
continue to employ, a servant whose honesty he thinks he has reason to 
doubt. 4 W. KR. 86. 


611. Semble.—Ifs master usually instructed his servant to buy goods 
upon credit, ho willbe bound by his acts even when he has prohibited 
him specially from buying upon credit. 6 W. R. 309. 


612. A master is responsible for the act of his servant done within 
the seope of his duties, and for the master’s benefit. 1N. W. P. 107. 


613. The appellant, having obtained a decree for khas possession of 
a share in a Zemindari, had refused to recognize the ryots whom the 
farmers under her co-shares had settled in the estate; and her servants 
cut and carried off the crops of these ryots. Held, by Glover, J., that 
the appellant was liable for the acts ofher servants which were done in 


furtherance of her known wishes, and for her benefit. 
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Held, by Loch. J, that those acts were beyond the ordinary scope of 
the servants’ duty ; and that, unless if could be shewn that the ap- 
pellant ordered or ratified the acts, she was not liable. In the present 
case the circumstances gave irse to a strong presumption that the acts 
were done with her knowledge, which presumption had not been re- 
butted, and therefore she was liable. 2B. L. R. A. J. 227,228, 


614. Every master and employer has an undoubted right to dismiss 
his servant or agent atany time. After the dismissal, whether wrong- 
ful or not, the servant cannotclaim wages. The remedy for wrongful 
dismissal is by action for the damages sustained by the servant in con- 
i ade of the breach of the master’s contract toemploy him. 2 W. 

. 307. 


615, A*master cannot plead in justification of the summary dismissal 
of his servant a cause the existence of which was unknown to hin at 
the time of such dismissal. 


At the same time subsequent knowledge that the servant had all along 
in his service been guilty of dishonest or frandulent conduct might be 
pleaded as a goud reason why a servant should not be allowed any more 
than his wages up to the day of dismissal. 6N. W. P. 130. 


616. Anaction will not lie for the mere harbouring or sheltering 
® person who is under a contract of service to another, even with notice 
of such contract of service. 6B. L. R. 107. 


MINOR. 


617. Minors have a qnalified power of contracting, and an implied 
or express contract for necessaries is binding absolutely on a minor. 


5 W. R. 2. 


618. The privileges and disabilities of mivority, so faras they are 
not removed by express enactment, attach to European British subjects 
in this country until they have attained the age of 21 years. | 


The same rule ought on principles of justice, equity, and good con- 
science, to be observed in the Non-Regulation as in the Regulation 
Provinces. 3N. W. P. 338, 


MOOKTHARNAMAH. 


619. It is necessary that a plaintiff who sets up a mooktearnamah, 
purporting to have been executed by a Hindu widow, appointing a 
mooktear to do certain acts on her behalf, should establish such instru- 
ment by strict legal proof of its due execution. The: absence of such 
proof is not compensated by any legitimate conclusions to be drawn from 
Sas facts and circumstances in the case. 11M. J. A. 268; 8 W. 
R. P. C. 22. 


620. No special power is necessary when a general power conveys 
authority to an agent to borrow money in his principal’s name. When a 
special power for a sale of land exist, proof of motive of sale is not 
necessary, 1 W. RK. 33, 


187 


621. The mooktearnamah, upon the anthority of which this suit was 
brought, being impugned by the defendant as a forgery and as not 
executed by the party alleged to have granted it, the Court held that, 
notwithstanding its attestation in due form by the Moonsiff of Muttra, 
the parties charged were bound to prove its genuineness; and as they 
fuiled to do so, the suit was dismissed, and the parties in whose favour 
it was drawn and who declined to appear in Court to prevent, were 
directed to be sent to the Magistrate to be placed on their trial for 


forgery. 6 W.R.F. B. 2. 


MORTGAGKH. 


622. Wherea sum of money is advanced, and the person making the 
advance is put in receipt of the rents and profits of land by way of 
pryment of interest on the loan, this is not a mere licence or permis- 
sion to the lender of the money to receive tho rents revocable at the will 
of the borrower, but is in the nature of 8 morteuge transaction. 2 N, 
W. P. 9. 


623. In creating a mortgage it is sufficient if it appears from the 
deed that it was the intention of the parties to createa charge upon the 
Jund. If the intention can be collected from the instrument, the form of 
expression is not mterial. The particular instrument in this case con- 
strued (Markby J. dubitante) to indicate an intention of creatiug a mort- 
gage. 13. W.R, F. B. 82. 


624. Where a mortgage is found to be gennine, and the receipt of 
consideration admitted, the Court is bound to assume, unless it be shown 
to the contrary that the transaction was a real one, and that the consi- 
deration-money was paid. 7 W. R. 441. 


625, Indulgence or waiver of rights between a mortgagee and mort- 
gagor cannot be carried beyond those parties. W. RS. N. 190. 


626. Total payment sufficient to cover all due on three mortgages, is 
ayment sufficient to cover what may be due on each or any of them. G 


VR, 12% 


627. Where a mortgage is acharge on the whole of an estate, be- 
fore the mortgage can be removed fromany part of the estate, the 
whole mortgage-debt must be paid off. 3W.R. Mis. 4. 


628. Conveyance by lease and release in fee, in the circumstances, 
held to be subject toa parol defeazance, and to be in the natnze.of a 
mortgage, witha power of re-purchase on, the footing of redemptioa ; 
und a re-conveyance decreed. 5 M.I. A. 72. 


629. The rule, that if the owner of different estates mortgage them 
to one person separately for distinct debts or successfally to secure tle 


same debt the mortgagee may insist that one security shall not 
redeemod alone, applied to a Mahomedan. mortgage. 
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In mortgage transactions in which the mortgage contracts have been 
entered into before Act XXVIII of 1855 came into operation and to 
which Regulation V of 1827 sections 11 and 12 applies, and in which 
an account of principal and interest on the one side and of rents and 
profits onthe other side is not directed, the arrears of interest must be 
limited to six years. 6 B. H.R. A.J. 90. 


A mootah being advertized for sale by order of the Collector, 
for arrears due to the Government, the proprietor applied to a 
party to become security for the payment thereof by certain in- 
stalments; and thereupon deposited sunnwl and Arzee in the 
hands of a third party, and executed a kararnamah or agreement, by 
which the transfer of a mootuh to the guarantee was made absolute, in 
case of default by the proprietor in payment of the instalments. The party 
becoming security at the same time executed a counter kurarnamah, or 
deed of defoazance, agreeing to give up the mootah when satisfied out of 
the rents, &c., the principal sum, and interest, which he might advance 
on account of the security. Default having been made in payment of 
the first instalment by the proprietor, the guarantee obtained possession 
of the sunnud and Arzee; and upona further default by the proprietor 
procured himself to be registered as owner and obtained possession of 
the mootah, insisting, notwithstanding the counter kararnamah that his 
title was absoluto. On asuit brought by the original proprietor for 
possession of the mootuh, and payment of the surplus, after satisfying the 
advances made on account of the arrears, it was held by the Judicial 
Committee affirming the judgment of the Sudder Court, that the tran- 
saction was in the nature of a mortgage, and that the party to whom 
the kararnamah was executed was only entitled to retain possession of 
the mootah until he had reimbursed himself, out of the rents and pro- 
fits, the sums advanced by him on account of his security: the counter 
kararnamah though not registered, being a valid instrument, and operat- 
ing as a deed of defeazance to the title acquired under the first agree- 
ment. 2M. 1. A.1,2;5W.R.P.C. 117. 


631. A party suing for possession of a share of mortgaged property 
(after its release has been effected by an arrangement made between the 
mortgagees and mortgagor ) on the ground that he has on @nterest in 
the mortgage and in the funds advanced by the mortgagees, must show 
that the mortgagor had notice of such interest. 10 W. RR. 476. 


632. The plaintiff had a lien on three estates belonging to his debtor. 
and # third party having obtained a decree for money due from the same 
debtor, recovered his money by the sale of one of the plaintiff's three 
mortgaged estates: Held that the sale did not release that estate. 
from the mortgage, but thatit forced the plaintiff to take measures in 
the first place to recover'the amount due to him from the remaining 
estates included in his mortgage deed, and ,that, if any balance re- 


mained after he had realized all he could from these two remaining es- 
tates, he could then return to the third estate to recover the balance. 
W. R. S. N, 874. 
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633. Defendant advanced a sum of money to Rand T, who granted 
him, as security for repryment, an dara lease of a mourah (representing 
that they were entitled to 16 annas), in which lease a jumma was reserv- 
ed, 8 portion whereof was to be applied to the discharge of interest to 
the defendant and a small sum to go to the mortgagors as huq-i-iyara, 
After execution of the ijara, the defendant was dispossessed of 8 annas 
by a third party who claimed to be a sharer, and he had to sue and ob- 
tain a partition of the remaining 8 annas, which he retained for what it 
was worth as security. Plaintiffs bought the mortgagor’s share, and 
now sue for the hug-i-tjara originally reserved. 


Held that the mortgagors could not claim any benefit under the dare 
lease until all the benefits which it pretended to secure to the defen- 
dant were realized by him. 20 W. KR. 128. 


634. A mortgage made by way of security for money advanced re- 
munins a mortgage until the debt is satisfied, and the mortgage-creditor 
lings every right to sue to obtain a decree and sell that which is held by 
him as security for his money without any regard to the proceeding to 
any other subsequent mortgagee or purchaser. A purchaser at a sale 
in execution of such a decree under a prior mortgage, as well as 
the original Sholder of a prior mortgage, have rights far sn- 
perior to those of any other mortgagee or purchaser of a subsequent 
date. A subsequent purchaser, by payment of an earlier mortgage and 
obtaining a decree for the money so paid, does not acquire any rights 
belonging to that mortgage. His payment was a voluutary act, and his 
decree against his vendor was a personal one for a simple debt not se- 
cured by any security connected with any portion of the land iu dispute. 


W.R.S.N. 345. 


635. The Courts of this country being Courts both of law and equity, 
‘it is immaterial for the determination of claims to attached property whe- 
thera mortgage is a legal or an equitable one. Where goodsare mort- 
gaged and left in tho possession of the original owner, the circumstance 
that they are so left is not to be held asa fraud per se rendering the mort- 
guge linble to be defeated as between the mortgagee and third parties 
suchas bona file purchasers or judgment-creditors. 


But when possession is left with the mortgagor, this is a circumstance 
of which the Court should take notice when determining whether the 
mortgage is bona fide or fraudulent. 


A mortgagee is not bound to take possession immediately default is 
made. 5N. W. P. 54. 


636, D having obtained a decree against his debtors J.P. and others, 
took out execution and attached certain property which had been pledge 
ed by them as security. He then brought part of it to sale exempting 
the share of P.(which he purchased without notice to the other tenants), 
and realized his dues.—J. paying the amount in order to save the pro- 
perty from sale. J then sued P for contribution and obtained a decree 
making her (P’s) share liable which he attached and pnt up for sale, 


objected under Act VIII of 1859 section 246, but his objection = 
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disallowed and he paid np T’s contribution. He now sues to recover 
the amount so paid: Held that D’s claim was unjust, for when he was 
paid up by J. he was bound to give up his lien on P’s share which be- 
came vested in J. Accordingly in buying that share he took it burdened 
with his own lien, and when J. paid off the entire liability he sneceeded 

- to the right of contribution from P by buying it from her share. If, there 
fore, D wished to retain that share he was bound to make good P’s de- 
falcation. 22 W.R. 430. 


637. This was a dispnte, which arose in 1823, between.two branclres 
of a family respecting a Mahratta village. The plaintiffs (appellants) 
claimed the property on the allegation that the respondents held it as 

' mortgagees, and that they (appellants) were entitled to redeem. The 
respondents claimed to have held the village in question as an nam 

_ free from the payment of Government revenue ; and as they had held it, 

_ on this title since 1824 up to the commencement of the suit, the Privy 
Council refused to disturb their title, thus fortified by long enjoyment, 
without clear and unmistakable proof of the allegd mortgage. 17 W. 
R. P. C. 8. 


638. In the year 1839 the defendants’ ancestor had mortgaged a 
share in a mouzah to the ancestor of the plaintiffs. The mortgagee sued 
to forclose the mortgage and obtained a decree, im execution of which 
he obtained possession of the share. After this, some prior mortgagees 
obtained a decree in the Sudder Court in 1847, to the effect that the 
disputed property should be taken away from the plaintiffs’ ancestor and 
given to the prior mortgagees till their lien was satisfied, when he should 
obtain possession as before. The Tien of the prior mortgagees was 
satisfied in 1870, when the defendants obtained possession. ‘lhe plain- 
tiffs sued to recover possession. Held, that no right of action accrued 

tothe plaintiffs by reason of the satisfation of the decree of the prior 
-mortgagees, and the recovery of the possession of the estate by the 
defendants. 5N.W.P. 


639. This case turned upon the constrietion of an agreement by 
which (according to appellants contention ) the mortgagee was entitled 
to the payment of the principal and interest on the debt, but that the 
payments of interest carried no interest themselves. The Privy Council 
according to their construction of the agreement, were of opinion that 
the parties intended that the interest might be set off from time to time 
against the rents and profits, and that the mortgagee was only to ac- 
count to the mortgagor for any rents end profits and interest on the 
same which he might have received over and above the interest due’ to 
hin upon the debt ; and held that section 7 Regulation XV of 1793 did 
not apply to transactions of this kind. t7 W. R.P.C. 262. 


640. The decree in a former suit declared the present plaintiff’s 
putnee valid, and upheld him in possession. Subsequent to the creation 
of the pxince and tothe above decision, the plaintiff in that suit gave a 
mortgage of the same property to the defendant who ousted the putnee- 
dur, The putneedar now sues for recovery of possession. Held, that 
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the decree in the former case was sufficient evidence of the putneedar’s 
possession, tnless rebutted, to meet the plea of limitation now set up 
against him, that the mortgagor had no power to make the mortgage, 
and that the mortgagee cannot set upa plea which the mortgagor could 
not raise herself, 1 W. R. 61, e 


641. Amortgagor granted a ticca lease of the mortgaged lands for 
ten years to B. R, and under an assignment executed by the mortgagor it 
was arranged between him and the mortgagee that the latter should pay 
himself off from the ticca rents at acertain rate annually until tho rea- 
lization of the mortgage-debt with principal and interest. Held that, 
until mortgagee could prove that something had happened to disturb 
the arrangement made between him and mortgagor under the terms of 
the deed of assignment, he could not either according to law or the 
terms of the contract call upon the mortgagor or his representatives to 
pay the balance of the mortgage-debt or to have that balance realized 
from the sale of the mortgaged property. 17 W. R, 263, . 


642. In asuit, two of the defendants, in their answer, made a stato- 
ment in respect of an alleged mortgage transaction with the object of 
defeating the plaintiff’s claim, which was false. A foreclosure suit was 
afterwards brought by one of these defendants against the other 
founded on such alleged mortgage. Held, that it was competent to the 
defendant to plead that the statement in the joint answer in the former 
suit was false and intended asafraud on a third party, and that the 
admission in the answer did not amount toan estoppel as between the 


parties to the second suit 13 M.I.A.551;15 W.R. 2. C. 14. 


643. Defendant in consideration of money advanced by Shoshee 
Bhoosun, chose to enter into a mortgage with plaintiff, who now sues for 
possession, after foreclosure of mortgage. Held that it did not lie in 
defendants mouth to object to the suit being brought by Shoshee Bhcosun 
in the plaintifi’s name. 17.W. R. 192. 


644. Where money-lenders, dealing with ignorant, illiterate peasants, 
made use of the necessities of the position of those peasants, who were 
seeking to raise asum of money for the purpose of stocking and tilling 
their lands, to impose uponthem a contract, in the form of a mortgage, 
by which they agreed, in default of punctuality of payment of the half 
produce, and in other events, to sell their land at a gross under-value, 
viz., one third of the amount of the mortgage-debt, which in itself was 
not more than’equal to half the value of the annual produce of the land, 
and to remain liable to the remaining two-thirds of that date with in- 
terest ; and, evenif nodefault should occur on their parts in payments 
of a moiety of the annual produce, or the performance of their other 
covenants, and notwithstanding full payment of the principal, to conti- 
nue for fifteen years to pay the half produce of the lands to the mortga- 
gees :—Held (reversing the decrees of both the Courts below) that the 
deed of mortgage should only stand as security for the payment of the 


principal sum of Rs. 300 and interest at nine per cent and in all other 
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respects should be set aside as inequitable, fraudulent, and grossly 
oppressive. ; 

Held aslo, that if, in execution of the reversed decrees, the lands had 
been made over to the mortgageesas purchasers they should be restor- 
ed to the mortgagors, and that the rents, profits and produce, received 
by the mortgagees while in possession, should be set off in account against 
the said principal sum and interest, and the balance should be paid by 
the party against whom the same might be found. 


Mere inadequacy of consideration unless it be so great as to amount 
to evidence of fraud is not sufficint ground for setting aside a contract, 
or refusing to decree specific performance of it. But inadequacy of 
consideration, when found in conjunction with any such other circumstan- 
ces as suppression of true value of property, misrepresentation, fraud, 
surprise, oppression, urgent necessity for money, weakness of under- 
standing or even ignorance, is an ingredient which weighs powerfully 
with a Court of Equity in considerinss whether it should set aside con- 
tracts, or refuse todecree specific performance of them. 


Quere. As to the validity of a mortgage of future crops. 3 B.H. R. 
A. J. 1 I 12, 


645. The ancestor of the defendants held as mortgagee a ten biswa 
share of a mouzah; of this share 5 biswas were recovered and held by 
the plaintiff as proprietors. Of the remaining Liswas, 3 biswas 6} bis- 
wansees belonged to D. and 1 biswa, 13} biswansees to H. These 5 bis- 
was were in the defendants’ possession. The plaintiffs sued to recover 
possession of them alleging that the mortgage had been redeemed out of 
the usufruct, andthat they had acquired D’s rights by auction-purchase 
in the year 1848, and H’s rights by private purchase from his sons, in 
1873. They also sued for mesne profits. The defendants pleaded that 
they held the five biswas in suit as proprietors, having acquired D’s rights 
by private purchase in 1847, and H’s rights similarly in 1851. They al- 
so pleaded that, inasmuch as the plaintiffs had brought a suit to establish 
the sale alleged to have been made to them by H’s sons, and that suit 
was still pending, the claim for possession of H’s share could not be 
maintained, and they lastly pleaded that inasmuch as the plaintiffs ad- 
mitted that the rights of D and H, were acquired by them under separate 
sales, their claims to those rights could not be joined in one suit. The 
plaintiffs replied that, assuming the claim to H’s share could not be main- 
tained on the basis of the alleged sale tothem they were nevertheless en- 
titled to possession of H’s share in virtue of their right to D’s share, both 
shares having been jointly mortgaged :— 

Held, that the plaintiffs were entitled to ask in one suit fora deter- 
mination of their claim to the possession of the shares, and to any sur- 
plus mesne profits, which might be found due in respect of them on tak- 
ing account, and that the pendency of the suit to establish their pur- 
chase of H’s share did not deprive them of the right to sue to recover 

. possession from the mortgagees, although it might have been necessary 
to.determine incidentally in the suit the question at issue in the suit 
respecting the purchase. 
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_ Held also, ‘that if the plaintiffs éstablished their rights to the share 
of D but failed to prove their title as purchasers of H’s share, they 
could. not obtain possessjiun of the share on the ground that it was 

mortgaged jointly with the sharos they already held, and with the 
share of D, for, according to theirown allegation, the. mortgage-debt 
had been redeemed, and there was no ong any common liability which 
they were acquired to discharge. 6. N, W. P. 246,247. 


646. Where a plaintiff’s bond gives him a separate lien on each and 
all of several mouzahs pledged as security, he is free to elect for 
sale whichever of the mouzahs he thinks most likely to satisfy his 
claim. 


When a portion of property pledged as security in a bond is sold in 
satisfaction, there is nothing to prevent the obligee from purchasing 
such portion. 8 W. R. 379. 


647. In an action on a bond and mortgage, which was not registered, 
and the factum of which was denied, the Principal Sudder Ameen 
decided in favour of the plaintiffs; but such judgment being reversed 
by the High Court, the Judicial Committee considering that too much 
weight had been given to the fact of non-registration, reversed that 
finding and after a careful analysis of the evidence, found the bond to 
be genuine. 9B. L. R.P.C. 426. 


MORTGAGE ( Ambiguous description in ). 


648. An ambiguous description in a mortgage must be taken most 
fron against the mortgagor, the party who conveys the property. 
18 W.R. 63, | 


MORTGAGE ( Application of English Law of--to this Country ). 


649. The principle of the English Law of mortgage which enables 
a mortgagee to take on, te the amount of his mortgage, any further 
liability of the mortgagor to him, has never been recognized or adopted 
in the decision of the Court of this country. 11 W. RB. 310. 


MORTGAGE ( Benami ). 


650. Ina suit for possession after foreclosure, defendants urged that 

C, (and not A andB the plaintiffs ) was the actual mortgagee, This 

_ was denied by A. and B., who obtained a decree. In s subsequent suit, 

brought by the 7 eect anoee Wit of A. and B. for mesne profits, they, in 

_ @onjunction with C., alleged that-C. was the real mortgagee, and C was 

made a co-plaintiff, but te did not verify the plaint. A decree was 

given for mesne profits in favour of C the plaintiif, Held, the fact that C 

had not verified the plaint was no sufficient ground for dismissing the 
_guit. Deoree affirmed. 1B. L. R.A. J. 300. 


MORTGAGSH ¢ By Co-parcener ). 


651, A., one of the share-holders of a talook consisting of several 
mouzas mortgaged his share in one of the mouzas named Ktshoopore 
to B. Upona partition being made under Regulation XIX of 1814, the 
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Kiskaopore was allotted to-C. and D.,: oo-parcenera in the éalook, 
and other moudas ‘were allotted to A. | > 


In @ suit’ by C against B for obtaining possession of his share in 
Kishoopore: Held that thére was no cause of action. That upon a parti- 
tion of a joint Bae Sade & co-parcener is bound, by the incumbrances 

created by another co-parcéner in respect of a portion of the property, 
if such portion‘be allottéd to him upon a partition between the o- 
parceners, 4 B..L. R. App. 97. 


MORTGAGE ( By Deposit of Title-deeds ). 


652. A lien created by verbal contract and deposit of title-deeds of 
immovesble property in the Island of Bombay by a Hindu in favor of a 
Hindu uphel — 


Where such a lien was created before the Ist of January 1865, when 
the first general Registration Act XVI of 1864, came into force, and a 
Gujarati document { unregistered ) was subsequently (on the 13th of 
June 1865) executed by -the giver of the lien which set out its parti- 
culars, and acknowledged the receipt of the loan on account of which 
the lien was given: it was held that the original oral contract of lien 
being in itself a perfected transaction, was not merged. in or invalidated 
by the subsequent document, and that, therefore, the fact of the latter 
not being registered did not affect the validity of the prior transaction. 
7B. H.R. O. J. 45. 


MORTGAGE (By Exctutor ). 


653. Where, in order to save an estate from sale in execution of s 
decree against the testator, his executor raised a loan from the plaintiff 
giving him a mortgige of the testator’s property :—Held that, even if 
the executor had funds to pay plaintiffof the debt without raising a loan, 
that fact would not invalidate the plaintiff’s claim against the estate, 
unless there was good reason to ipfer that he knew of those funds, or 
might have known of, them if he. had. exercised ordinary diligence in 
making enquiries on the point. W.R.8.N. 99. 


Where a plaintiff fails to show that a par created 
by certain persons’ ‘as executrix and executors of 4 indu_ will, 
has been validly created by them in that capacity, the Court will 
unless it is manifestly inequitable to do so, allow him to raise an 
issue that’ the mortgage was validly created by the parties in another 
character. Held,’ per Markby, J., that the executors of. the will of a 
Hindu canndt, by virtue only of, their character of executors, mortgage 
the estate of the testator, in the absence of any power, express or implied, 
contained in the-wilt: "Held, on appeal, a creditor, who purchases under 
an execution against the generat assets of a testator’s estate, takes sub- 
ject to a mortgage created in pursuance of s,power contained. in, the wilt 
and in & suit to foreclose the purchaser is rightly. made a party. Though 


the payment of debt. isa charge, on the property of a testator, if is nota 
charge on any specifio portion ofthat property. 3B. L. R. 0. J.7. 


worTaage { BY wiFE). 145 


MORTGAGE ( By Guardian) “* 


655. Wheré a party after attaining full age allowed his mother to 
give him out to the world as a minor, and as his guardian to mortgaye 
his ancestral property, and permitted the morigeeee to retain possession 
for five years : Huld, that he could not afterwards turn round and repudiate 
arrangements which were made for his benefit and for which an innocent 
party had given valuable consideration. 11 W. R. 446. 


MORTGAGE (By Minor ). 


656. Where, ina suit to make absolute a conditional sale, and to obtain 
a share in a certain village mortgaged to plaintiffs (the usual year of grace 
having been given, and money been paid into Court in satisfaction con- 
siderably after the term allowed by law ) there is no issue respecting the 
minority of some of the mortgagors, the case will not be sent back to the 
Appellate Court for enquiry whether certain of the mortgayors were 
minors, or whether the others mortgaged for such purposes as would 
bind the minors, notwithstanding one of the Lower Courts has found 
the fact of the minority of one of the mortgagors. 2 N. W. P. 23. 


MORTGAGE [ By Sebait }. 


657. A mortgage of dewutter property by a sebuit is uléra vires. 14 
W. R. 101. 


MORTGAGE (By Tenant ). 


658. Where tenants after mortgaging their land agree to pay an 
increased rent to their landlord who is ignorant of the mortgage, and the 
property is afterwards sold in satisfaction of the mortgage-debt, the 
Zemindar is entitled to recover the increased rent from the tenants or 
at the party who has succeeded totheir rights and interests. 106 

RK. 449. 


MORTGAGE [ By Wife }. 


659. R.and G. allowed their wives to appear as owners of a certain 
property; and the wives having mortgaged it to the plaintiff, the hus- 
bands subsequently ratified whit they had done and undertook the 
responsibility as securities for the mortgage-debt. Held that, ask. 
and.G. could not succeed if they brought a suit to recover the property 
on the ground that the wives had no authority. to pledge it, so neither 
could the defendant, who claimed under an attachment against them, 
attach the property, nor had the auction-purchaser any title as against 
the plaintiff. 8 W. R.67,68, © | 


660. Certain property standing in the name of awife was mortgaged 
by her to one B. The mortgage-debt was paid off. The mortgagee 
having a decree against the husband, attached and sold the property. 
Hetd that, thoagh payment of the mortguge-debt by the wife might have 
given her alien on the ‘property to thé extent of any money paid by her 
outof her own fand, the niortgagee’s acting on the wife’s sssertion 0 
title did not prevent him, when he subsequently discovered that the 
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property was really the deceased husband’s,.from making ié available 
for the satisfaction of his decree against the husband. 2 W. KR. 29. 


MORTGAGE ( Oollusive). 


661. Suit bya purchaser from a mortgagee against a Durmokurureedar 
for the cancellation of his mokururce lease granted without authority by 
the mortgagor. In 4 former suit brought by the mortgagee for posses- 
sion, the mortgagor admitted the mortgage. Held that, although that 
admission was conclusive as between the mortgagor and the mortgagee 
the colluding parties, yet that, in the present case brought to avoid the 
defendant’s title on the strength of an alleged collusive mortgage, it 
_ Guite competent to him to contest its bona fide nature. 5 W. 

. 280. 


662. Suit by mortgagee ( respondent ) after forclosure of mortgage 
against mortgagors’ incumbrancers, and present appellant who was in 
possession of part of the mortgaged property as purchaser at an execu- 
tion sale. Mortgagors admitted plaintiff’s title. Appellant pleaded that 
the mortgage was a collusive transaction between mortgagors and mort- 
gagee in fraud of creditors. The principal Suddar Ameen found that 
the mortgage was not a bona fide transaction, but the High Court revers- 
ed his decision; and the Privy Council, upon a consideration of the 
evidence, came to the conclusion that the Principal Suddar Ameen was 
right, because it was not only necessary for, but also in the power of, 
the respondent to adduce better evidence than he had given in this case 
in order to make out the reality and bona fides of the transaction on 
which he relied. 17 W. R. P.C. 9. 


MORTGAGE ( Double), 


663. The Court cannotaccede to the prayer of an appellant interest- 
ed in one of three properties against which aclaim is sought to be es- 
tublished, who asks that plaintiff may be compelled to resort first to 
the two other properties for the satisfaction of his demand, but does not. 
show that he is a bona fide subsequent mortgagee. 12 W. R. 114. 


MORTGAGE ( Equitable ), 


664. When mortgaged property is sold at auction subject to mort- 
gogor’s right to redeem, the mortgagor’s equities follow the property 
even when it turns out that the purchaser bought as agent, and not ss 
principal. 8 W.R. 399. 


665. If a person mortgages property, of which he has no present 
ownership, and subsequently bacoies the owner of the mortgaged pro- 
perty, the lien created hy the mortgage attaches to such ownership and 
subsequent purchasers from the icin dapat take subject to the equities 
ne cre the property in the hands of the mortgagor. 4 N. 
666. Madras Regulation II. of 1802 section 17 enacts, that in the 
absence of any positive law to the contrary, in foroe in the Presidency 
of Madras, that the decision of the Court is to be according to justice, 
equity and good faith. 
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The plaintiff was an Armenian and the defendants, Hindus, Mahome- 
dans, and Christians. The plaintiff sought by the plaint to establish a 
lien on land, created by an equitable mortgage by deposit of title-deeds. 
Held (in the absence of any agreement that the transaction was to be 
governed by any particular local law ), that under Madras Regulation IT 
of 1802 section 17, the principles of English law respecting equitable 
mortgages applied. 9 M.I.A. 303. 


667. <A petition having been presented to prevent the sale of a house 
and premises under attachment in satisfaction of a decree, on the ground 
that the owner was an infant, and unrepresented in Court; and an or- 
der made thereon for the production of the evidence in support of those 
facts : the petitioner, not having produced snch evidence, and the sale 
being about to take place, filed a plaint, claiming the premises in ques- 
tion on his own account, as equitable mortgagee; but having failed in 
proving either the transfer or payment of the alleged mortgage, tlic 
Sndder Court dismissed his suit, and their decree was affirmed, but 
without costs, upon appeal to his Majesty in Council, 2M. 1. A. 09; 
5 W.R.P. C. 124. 


668. S purchased the muttah of E, and paid part of the considera- 
tion-monoy. When the parties came to complete, tho vendors had not 
the title-deeds, but they promised to deliver them in a few days, and ar- 
ranged that the remaining part of the purchase-money should be retain- 
ed by the purchaser, and they handed over to him the title-deeds of 
another muttah called T to be held as security for their delivering to the 
purchaser the title-deeds of muttah Ii in order to perfect his title. Tho 
purchaser on the faith of this advanced large sums, and paid off a mort- 
gage on muttah T this latter muttuh having been sold, 8 brought a suit 
to recover the amount advanced by him on account of that mutiah,claim- 
ing to be equitable mortgagee, and to have a charge on that estate for 
the advances made by him in respect thereof. Held,that the transaction 
created a lien, and bound the mnutiah T for the advances made by 8. 9 
M.1. A. 308, 304, 


669. The prohibition contained in section 30 of Act IV of 1862, which 
regulates the Bank of Bengal, against muking loans and advances on the 
security of land, isno prohibition against the Bank taking land as secu- 
rity fora past Joan and an existing debt. 


Where title-deeds of land had been deposited by a debtor with the . 
Bank of Bengal, and a letter was given authorizing the Bank to sell the 
land and apply the proceeds in liquidation of a debt then existing and 
due to the Bank, it was held that a valid equitable mortgage was there- 
by created in favour of the Bank asa security for the money due. 

The Court declined to entertain the question whether the document re- 
lied on was one requiring a stamp, as being a matter not affecting the 
sage of the case or the jurisdiction of the Court. 7 B. L. 


670, The defendant deposited certain title-deeds with the plaintiff ns 
security for the repsyment of Ns. J,200 lent him by the ,.laintiff 
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at the time when the deposit was made. On the evening of the 
same dny, the defendant by way of further security, gave to the plaintiff 
& promissory note for the amount of the loan, and endorsed thereon the 
following memorandum :—‘“ For the repayment of the loan of Rs. 1,200 
and the interest dune thereon of the wriften note of hand, I hereby 
deposit with “ the plaintiff”? as a collateral security by way of equitable 
mortguge, title-deeds of ny property &c.’”? Held that the memorandum 
did not require registration. 

The equitable mortgage was complete without the memorandum; the 
memorandum was not a writing which the parties had made as the evi- 
decce of their contract, but only a writing which was evidence of the 
fact from which the coutract was to be inferred. 11 B. L.R. 405, 
406; 20 W. ht. 150. 


G71. Per Seton Karr J.—Case remanded to the Lower Court to find 
whether, when property hypothecated for a bond has passed to a bona 
fido purchaser, the same can be declared liable to satisfy such part of a 
money-decree on the boud as cannot be satisfied from any other source. 


Ver Norman J.—If A has a mortgage on two different estates for the 
same debt, sud B has a mortgage on one only of the estates for ano- 
ther debt due from the same party, B has a rightin equity to throw A 
in the first instance for satisfaction upon the security which he, B cannot 
touch, where it will not prejudice A’s rights or improperly control his 
remidies. 

A purchaser of one of the estates has the same equity as a mortgagee. 
7W.R, 488. 


672. Two properties were mortgaged by G to R. subsequently, a 
judgment-creditor, in executing his decree against G attached the pro- 
perties and sold them separately ; plaintiff becoming the purchaser of 
one, and defendant of the other. After the purchasers had got into 
possession, R sued them and the mortgagor G for the purpose of en- 
forcing his lien on the properties. His suit was decreed in appeal. 
Defendant then on getting a discharge from R surrendered a portion of 
the property he had purchased. Plaintiff objected, representing that 
the defendant and himself were not liable in equal shares, and he paid 
into Court what he represented to be the amount of his liability. Not- 
withstanding this the sale was ordered to take are and plaintiff paid 
« further sum to get his property released. He then sued to recover 
that sum from the defendant on the ground that both were liable in 
proportion to the value of their respective properties. Held that the 
effect if joining these properties together in one mortgage-bond was to 
inake every portion of them equally liable for the debt, as if they had 
been one single property, and the case was analogous to that of a suit 
for contribution bet wes the several bolders of asingle lot, one of whom 
has paid the whole revenue. Plaintiff, having been compelled to pay 
a sum of money iu discharge of a burden which defendant was legally 
compellable to discharge, was entitled to recover it from defendant. 


Held, that in determining their liabilities no other proportion would 
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so equitable in this case as that of the respective values of the pro- 
perties at the date of the auction-sule. 12 W. R. 291. 


.673. A purchased certain villages inthe name of his son, B. A. 
being indebted to C executed a mortgage-bond, and deposited the title 
deeds of these villages with C as security for the debt. C afterwards 
sued A for recovery of the mortgage-debt, and ultimately obtnined a 
decree in his favour, pending this suit A died, and was succeeded ba 
B his heir, against whom the suit was revived. B became a defantber 
to Government, when the Government authorities seized the villages, 
and took steps for bringing them to sale to satisfy the Government 
demands. C informed the Government officer of his claim, and: petition- 
ed to have the sale stayed, but the Collector sold the villares as the 
property of 1, suppressing the notice of the equitable eharge of C 
upon the villages. C then sued B, the Collector, and the auction-pur- 
chasers, claiming to be entitled to the sale-proceeds of the villages in 
the hands of the Government, in satisfactiow of his mortgage-debt. ‘The 
Srader Dewanny Court dismisssd the claim of the plaintilf on the ground, 
that the decree made in the suit against A was against the effects of A, 
and only applied to such property as B was in possession of at that 
time ; thatas it had been sold to realize the demands of Government, 
tlie decree did not apply to the villages. 


Such judgment on appeal reversed, the Jadicial Committeo holt. 
ing :—Tirst. That the suit was properly instituted for recovery of the 
sule-proceeds in possession of Government, as the decree obtained by C 
against B operated as a conversion of the estate of A., making it ossets 
in B’s hands, which C had a right to follow. Secondly. That, as 
the Government had notice of C’s equitable charge upon the. villages, 
and suppressed that fact at the auction-sale to the purchasers, there 
wasn cloar equity in © to call upon the Government for payment ont of 
the anction-proceeds received by them, and an account directed of the 
amount received by the Collector from the sale of the villages with in- 
terost, 80 fur as the amount received would extend to. the payment of 
his mortgage-debt. 5 M.I.A. 271. 


MORTGAGE( Foreclosure of ). 
674. A mortgagee has the right of foreclosnre, 2 M. H. R. 289. 


675. The powe~ of foreclosure is incidental to-a mortgage in the form 
of a conditiounl sale, and the mortgagees by axeiling themselves of that 
power do not forfeit the priority they possess. 2N..W. P. 311. 


676. No suit Nes for tho recovery of possession of lands which have 


passed in execution of a decree for pussessiun after foreclosure of mort- 
gige. 2W. RK. 390. 


677. Theeffect of » stipulation as to repayment at a specified time is 
to entitle the mortgagee, if so minded, to foreclose at that time in the 
event of repayment not being then made. 16 W. R. 281. 


A foreclosuro decreo only: affocts the interests of the parties 
to the suit. 14 M.I.A. 101. 
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079. The effect of a foreclosure decree inthe Supreme Court in a 
mortgage suit between Hindus, is equivalent to a decree establishing 
proprietary right in the Mofussil- Courts, on similar suits on the like 
instruments. 5 W.R.P. 0.88; JOM. I. A.’ 


681. In order to obtain a decree for foreclosure against a mortgagor, the 
perwanah to be issued by the Judge under section 8 of Regulation XVI 
of 1800 must distinctly notify to the mortgagor, that if he shall not 
redeem the property mortgaged in the manner provided for by the 

. preceding section within one year from the date of the notification, the 
mortyage will be finally foreclosed and the conditional sale will become - 
conclusive. 3N. W.P. 35. 


G81. A mortgagee by conditional snle has a right of entry immediately 
after default, and the Regulations do not debar him from the stipulated 
possession. Limitationruns from the date of such default; no new 


cause of action arising upon foreclosure. 22 W. RR. 90. 


692, Where a mortgagee, after obtaining a decree for foreclosure, sued 
for possession and mesne profits, and the mortgagor did not prove that 
he had givon plaintiff possession or directed his Jossee to pay rent to 
the plaintiff: Held, that the mortgagor (defendant) was liable for 
wastiiaut from the date of foreclosure, so far as it was not barred by limi- 
tation, 22W.R. i” 


683. In the case of a mortenged Zemindury, partly situated in two 
separate districts. Held that an order, made by the Judge of the Civil 
Court of one district, for foreclosure of the whole of the mortgaged pro- 
perty, wasa sufficiont compliance with the provisions of Bengal Regu- 
Jation XVIL of 1806 section &, as to give the Civil Court of that district 
jurisdiction to entertain a suit relating to the whole property comprised 
In the mortgage, and todecree a foreclosure. 4 M.I. A. 392; 7 W.R. 
Pp. C. 65. 


684. A mortgagee failing to fulfil one of the two conditions pres- 
cribed by Regulation XVII of 1806 section 8, ¢.¢. furnishing the 
mortgagor or his legal representative with a copy of his application to 
foreclosure, cannot be suid to be ina position to foreclose. 20 W. 
KR, 363. 


The “ stipulated period’’ referred to in section 2 Regulation I 
of 1828 and section 12 Regulation XXXIV of 1803, is the whole period 
prescribed by the mortgage contract for the performance of the condi- 
tions npon the fulfilment of which the mortgagor is entitled to a re= 
eonveyance : and whether the mortgagor performs all those conditions 
or not, the anplication for foreclosure cannot be made before the expira- 
tion of such period. 13 W. R. 365. 


686. Where a mortgagee extended the timo for payment to the 
-oth November, and the mortgagor was prevented by the closing of the 
Court from depositing the mortgage-money in the Judge’s Court on that 
day. Held that the mortgagor saved his estate from foreclosure by de- 
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positing the money in Court on the first day after the 25th November 
on which the Court was open. 8 W. R. 223. 


687. The decree of the first Court having been wrong in not defin- 
ing with sufficient certainty what was the property or the share of the 
property in respect of which the mortgagee was entitled to foreclose. Heli 
that the Lower Appellate Court, instead of dismissing the suit by reason 
of this defect, should have remedied the defect itself, or (if it had not the 
means to do so) remanded the case to the first Court for that purpose. 


W. BR. S. N. 215. 


688, The mortgagors of certain landed property not having paid the 
money due on the mortgage within the stipulated period, the mortga- 

ces considering it unnecessary to proceed under section 8 Regulation 
XVII of 1806 ¢. ¢. without waiting to foreclose the mortgage, brought a 
suit, obtained a decree, and took possession. Held, that as the mortga- 
gees took possession before final foreclosure, the mortgagors were in a 
position to redeem, and might do so by payment of the advance made on 
the mortgage, whether such payment was made in cash or realized by 
the mortgagees from the usufruct of the estate. 13 W.R. 44. 


689. Held by Markby J., that where a plaintiff, a mortgagee seeking 
to foreclose, sets up in his-plaint and written statement that his mortga- 
gors created the mortgage in their character as executors under a will, 
he could, in the absence of mala fides and concealment, show during 
the trial of the cause that the mortgagors created the mortgage in some 
other character. 


Hleld by the Appellate Court, that where three persons, who were exe- 
cutors under a will, executed a mortgage, and two of them were de- 
visees under the same will, the mortgage, was a valid one and could not 
be resisted by a purchaser under a Sheriff’s sale of the property mortgag- 
ed, who had only the right to redeem. 11 W.R.O.J. 21. 


690. A suit for possession after notice of foreclosure having been 
decreed in favour of the parties who appeared as mortgagees in the 
mortgage deed, though it was contested that the ostensible plaintiffs 
were not really interested, an action was brought to recover the mesne 
profits of the land decreed in the above suit. While the case wus under- 
trial, Ju, whose guardian had bronght the action, filed a petition, stating 
that he had nothing to do with ti.e property, and that the real owner 
was OC, who was in possession. A petition to the same purport was filed 
by C, and the Court directed that his name should be entered asa joint 
plaintiff to the suit. Held, that as the defendants were in no wise pre- 
judived by the disclosure made by I, and C, and had not been ignorant 
of the real party with whom they had been dealing ; and as the money 
claimed, was justly due by them to the party who had foreclosed the 
mortgage and taken possession, and if was not denied that that person 
was ©, the parties in whose name the snit was brought might be consi- 
dered in the light of trustees for the person beneficially interested. 


Held too, that the suit could not be dismissed and justice denied, on 
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the technical ground that C had failed to verify his plaint as required by 
law. 10 W.R. 


691. After appellant (mortgagee) had upon foreclosure of mortgage 
become absolute owner of certain talooks and obtained a decree for 
possession and been put into symbolical possession by the Zillah Court, 
the Zemindar brought a summary suit forrent in the Collector’s Court 
against the heirs of the mortgagor, who allowed judgment to go by 
default, and an ex-parte decree was made against them. In execution of that 
decree,'the talooks were sold to the Zemindar’s mooktear at a grossly in- 
adequate price. Both the Zemindur and his mooktear hud the fullest 
notice of the appellant’s title and claim to possession before the 
decree for sale. Held by the Privy Council that, under the Regula- 
tions in force atthe time, and underthe circumstances of this case 
such a sale against the real owner was clearly invalid, and that no au- 
thority had been shown to satisfy their Lordships that, by any Known 
law or usage, Zemindars had the power to sell tenures of this kind for 
arrears of rentasa right inherent in or incident to the tenure, or that 
any euch power rightfully exists, unless by special stipulation, indepen- 
dently of the Regulations. 17 W. R. P. C. 197. 


692. The plaintiff sues for possession of property mortgaged to him 
after foreclosure. Hein good faith advanced the consideration-money 
to discharge a debt contracted by the original owner, and his security 
was either wholly or in part, a substitution for the original valid mort- 
gage by the said owner. The mortgagor was not a stranger, but a ne- 
phew of the original owner, and one who produced an apparently valid 
will, who had obtained a certificate of Court authorising him to collect 
the debts of the deceased, who was actually in possession of the proper- 
ty, and to whom the mortgaged property belonged, if not as devisee, at 
lenst as one of the heirs. 


Held, under these circumstances, that the plaintiff had a valid title 


as mortgagee, and having foreclosed his mortgage, was now entitled to 
sue for possession. 


Held also, that the principal defendant nowin possesston having pur- 
chased, ata sale in execntion subsequent to the foreclosure proceedings 
(i. e. after the year of grace ) the rights and interests of the original own- 
er and of the mortgagor as his representative, and having by such pur- 
chase acquired only such rights and interests as then remained in the 
judginent-debtor (i. ¢. nif} is not entitled to withhold the estate from the 
plaintiff. 1 W. R. 92. 


693, The interests of » Hindu widow (fR. D.) in certain estates 
having been mortgaged, the mortgagees in due course foreclosed the 
mortgage and obtained a decree for possession. Intermediately R D 
committed default in the payment of the Government revenne, and her 
shire was paid in by her co-sharers who broughta snit against RD to 
recover the amount and obtained a decree. This decree proving in- 
frnetnons, they brought the preseut suit against the mortgngees: Held 
that plaintiffs were entitled to recover against the defendants who had 
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completed their legal title to R D’s share, and were entitled, had they 
chosen, to make the payment which she omitted to make. 21 W. 
R. 255. 


694. Asuit by a mortgagee for foreclosure must be brougut in the 
district where the land is. 


In like manner a suit by a mortgagee whois entitled, not to a fore- 
closure, but to a decree to establish his charge, and for the sale of 
the specific property charged must be brought in the Court within the 
legal limits of whose jurisdiction the property is. 


The remedy against the borrower personally undera mortgage-deed 
must be pursued in the district in which the cause of uction arose. 


Bat when the object of the lender is to proceed to enforce his charge 
against the property (such property being immoveable), his suit mnst be 
brought in the district where the property.is situated. 2 N. W. 
P. 19. 


695. Where several parties have an interest in a mortgage, itis not 
competent for one of them to foreclose in respect of his fractional share. 
10 W. R. 476, 


696. Kand R. sued’the Court of Wards as guardian of one P, an 
idiot, to foreclose a mortgage and obtain possession, that claim, being 
based upon a deed of byebil-wufa executed by L, the idiot’s mother and 
guardian to provide means to meet an ancestral debt. The Sub Judge 
gave plaintiff a decree, holding that the Junatic as such had no locus 
standi; that his mother was sole heir; and that though she executed 
the dved as if on behalf of her son, yet it was not vitiated on that ac- 
count, because it was executed in her proprietary and not her 
fiduciary character: Held that if the lunatic was not the owner, the 
suit was worthless for the purposo of foreclosing the equity of redemp- 


tion of the real owner, who was no party to the suit. 19 W. 
R. 164. 


697. A cortain property was mortgaged to S who disposed of a por- 
tion to R. Both parties sued to recover possession after foreclosure. 
The Lower Appellate Court dismissed the claim as regards It’s portion 
because R had not been a party to the foreclosure proceeding. 


Held, that as the foreclosure was duly carried out by ‘‘ the receiver’’ 
of the deed of mortgage (section 8 Regulation XVII of 1806), that is, 
the original mortgagee it was good as regards the whole property. 12 
W.R. 353. 


698. Where, in proceeedings held before the issue of Circular Order 
of 22nd July 1813, amortgagor had the opportunity, in a Court com- 
petent to decide the matter, to contest as against the mortgagees, all 
questions of fact necessary to give a good and absolute title to the 
mortgagees, and though called upon did not show that the mortgage 
was a bad one, but admitted that the mortgagees were not paid off and 
that an extention of the year of grace had elapsed without his per- 
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forming any of the conditions which would have saved the property from 
being foreclosed, it was held, that even if the proceedings did not 
possess the character of a regular suit, they were sufficient in them- 
selves to effect a foreclosure, if such was their purpose. 10 W. 


RK. 478. 


699. Where a plaint prayed for foreclosure of mortgage, in the 
English form, of certain land, situated partly in Calcutta, and partly in 
the mofussil and for an account, held that leave to sue having been ob- 
tained under cl. 12 of the Letters Patent, the Court had power to make 
a decree with respect to the whole of the property. 

The Court in such acase has no power to follow the procedure pros- 
cribed by Regulation XVII of 1806, which relates to the foreclosure 
of property in the mofussil, but it is bound to see that the defendant 
is not, by reason of the suit being brought in the High Court, deprived 
of any substantial advantage which he would have had if the suit had 
been instituted in the mofussil Court. 11 B. L. R. 301. 


700. <A, by a Bengali deed of conditional sale dated the 10th August 
1&53, mortgaged two estates, the deed providing that the mortgago-debt 
should be repaid on the 9th July 1855, and that, on default of payment 
the deed of conditional sale should become one of absolute sale, and that 
the mortgagee should thereupon acquire the absolute proprietary right, 
and might enter uponand retain possession of the mortgaged property. 
A failed to pay at the time stipulated, and on the 18th of December 1856 
her right, title, aud interest in the estates were sold in execution, and 
purchased by the defendants without notice of the mortgage. On the 
3rd of April 1866, the plaintiff bonght the mortgagee’s interest, and in 
August 1867 he instituted foreclosure proceedings under Regulation 
XVIT of 1806 against the defendants, the auction-purchasers. In a suit 
instituted by the plaintiff on the 22nd January 1874, against the auc- 
tion-purchaser to recover possession of the mortgaged property: Held, 
that the cause of action arose on the 9th July 1865, when default was 
made in payment of the mortgage-debt, and the snit not having been 
instituted within twelve years from that date, was barred by section 1 
el, 12 Act XIV of 1859. No new cause of action arose by reason of 
foreclosure proceedings on the expiry of the yearof grace in August 
1868. 14B.L. BR. 87. 


701. Where a party bona fide purchased from another, as his own 
property, land in fact mortgaged, and obtained possession and mutation 
of names, his title was held to be adverse to that of the mortgagee. 


Foreclosure proceedings in the Supreme Court as to mofussil proper- 
ty, to which a purchaser from the mortgagor is not made a party, can- 
not effect that purchaser. * 


After a bona jide purchaser had been in open possession more than 
twelve years, and after the lapse of more than twelve years from the ac- 
crual to the mortgagee of the right of entry under the mortgage-deed 
(which was in the English form), the mortgagor sued the purchaser to 
obtain possession of the property, held, the suit was barred. 


MOBTZ0L (s0TICE OF FORECLOSURE OF). 158 


Qiwwere.—Whether in cases in the mofussil where the mortgagor con- 
tinues in possession prying rent to the mortgages, the law of Limitation 
begins to run from the date of the right of ontry. 8B. L. R. P. C. 
104, 105. | 


MORTGAGE (Kanam). 


702. A Kanam mortgagee does nob foefeit his right to hold for 
twelve years, from the date of the Kanam by allowing the porapad to 
falliuto arrear, 1 M. H.R. 112. - | 


703. Where a first Kanam-holder in his answer to a redomption-suit 

- by a second Kanam-holder, for the first time denied his own Kanam and 

allegeu an independent janmam right; held that he had not thereby 

forfeited his right to rely upon the option to make a further advance, 

to which as Kanam-holder he was entitled ; though the denial and al- 

legation were false, and notes his documents in support of such alle- 
gution were forged. 1M.H.R.13. (Followed 1 M. H. BR, 445.) 


704. A Kanam-holder who denies his janmi’s title forfeits bis right 
to hold for twelve years. 1 M.H. R. 445.° (1 M. H.R. 13) followed. 


705. A Kanamdar’s right to hold for twelve years depends on his ac- 
ting conformably to usage and the janmi’s interest, and is lost if he re- 
pudiates the janmi’s title. It makes no difference when this is first 
done in his answer. 2M. H. R. 009. 


706. When the demisor of land under a Kanam agreement is unable 
to give possession, the demisee may repudiate the contract and recover 
the amount advanced. 2M. H.B. 31s. 


707. A Melkanamdur cannot eject a Kanamdar or his assignee be- 
ie ar eae of twelve years from the date of the Kanam. 1M. 
e R. 2 we 


MORTGAGNH (Notice of Foreclosure of). 


708. A notice of foreclosure, bearing the seal of the Court issuing 
it but signed only by a Moonserim, is not a sufficient compliance with 
the law, which requires that the notice be given under the seal and offi- 
cial signature of the Judge. 3N. W. P. 176. 


709. A mortgagee, under a conditional sale, caused notice of foreclo- 
sure to be issued, and subsequently by an agreement securing certain 
advantages to him, he extended the term of grace. The terms of that 
agreement not having been complied with, the mortgagee was, held to 


be entitled to revert to the foreclosure proceedings before instituted. 
IN. W. P. 22. 


@10, Ver Phear. J...-Thre_ passage and cases cited in pages 212 and 
213 of Mr. Macpherson’s work (3rd edition) on mortgages, seeis to leave 
the matter one of some doubt and conflict. But, onthe whole I think, 
that the greater preponderance of authority is to be given to the view 
that, unless the mortgagor gave noticeof a private sale of equity of 
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redemption, or unlesa otherwise cognizance on the part of the mortga- 
/ gee of the transfer by such sale is fully shewn, the mortgagee is not 
bound to give notice to private purehasers of a mortgagor’s equity of re- 
demption. This view is to some extent supported by the decision of 
Justices Kemp and Shumbhoonath Pundit in this case (1 Marshall’s Re- 
ports 292). 


But at the same time J conceive that, if the notice shall have been 
served on the mortgagor before his assignment, the notice has been suf- 
ficiently served and no further notise to the assignee is necessary. 3 


W. R. 281, 232. . 


711, The notice of foreclosure under section 8 Regulation XVII of 
1806'is not merely a preliminary proceeding leading up to a judgment 
of foreclosure to ‘be sybsequently pronounced in Court. It not only 
fixes the date from which the period, during which the mortgagor is to 
retain the right to redeem, is to be computed, but itis of itself the 
operative act in the foreclosure proceeding. The service of the notice, 
therefore, should be evidenced by the clearest proof, and be in all cases, 
if not personal at least such as to leave no doubt in the mind of the 
Court that the notice itself must have reached the hands or come to the 


knowledge of the mortgagors. W.R. 8. N. 49. 


712, Regulation XVII of 1806, giving no special direction as to the 
person on whom notice of foreclosure is to ha served, when the person 
for the time being entitled to the equity of redemption isa minor, and 
no guardian of such minor has been appointed under Act XL of 1858, 
service of such notice of foreclosure upon the minor and on his mother 
will be deemed sufficient service. 2N. W. P. 444, : 


718. The notice which the law requires to be served previous to 
foreclosure is to be served on the mortgagor or his legal representative. 


Where a portion of the mortgaged property is aold in execution of 
a decree, if the decree-holder has a priority of right over the mortgagee, 
the balance, if any, of the sale-proceeda will go in diminutign of the 
mortgagee’s claim. W.R,S. N. 298. 


714. The legal representative of a mortgagor is entitled to” redeem 
oN eee property, and, as such, is entitled to notice of foreclosure. 
3 6. e Cy came / 


715, The words “legal representative’ in Regulation apd of. 1806 
are not usedin the sense of a univeral legal representative, Such as an 
heir. A purchaser of mortgaged property is included withig the mean- 
ing of the term, and, as such, is entitled to notice of foreclosure whether 
he be a purchaser of the whole property or of a distinct and definite por- 
tion only, and whether the mortgagee has or has not gbusented to the 
assignment. 11 W. R.548; 3B. i. R.A. J. 172. Hi 


716. Thepurchager from a mortgagor comes withig the category of 


legal representives under Regulation XVII of 1806. 10\W. R. 86. 


/ 
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717. The purchaser from a mortgagor is his legal representative and 
when the mortgagee takes ont foreclosure proceedings, the notice en- 
joined by section 8 Regulation XVII of 1806 must be served on such 
purchaser if it issued after the sale; fresh notice to the purchaser 
would not be necessary if the sale took place after notice to the 
nortgagor, 


Certain words in 2 mortgage deed stipulating that in tie event of the 
property mortgaged being sold in execution of a decree or otherwise 
alienated, the mortgagee should recover from any other property in the 
possession of the mortgagor whose person should also be liable for debt, 
were construed as merely intended to give some supposed further 
security to the mortgagee, but not to take away his right to issue notice 
of foreclosure and obtain possession hy suit, even though the mortgaged 
property were sold away. 11 W.t. °° 7 7 


7.18, Proceedings in’ foreclosure are irregulsr and invalid anless a 
copy of the application accompanies the notice, as required by Regula- 
tion XVII of 1806. 22 W. R. 90. 


719. The regulation as to service of a notice of foreclosure does not 
provide for any mode of service in substitution for personal service, 
though in some cases it hus been held that personal service is not abso- 
lutely necessary ; but to justify resort to any other mode of service it must 
be shown that in spite of efforts made for that purpose, the notice can- 
not for some reason be personally served. 


A copy of the report of the Nazir of the Civil Court, copies of the 
depositions of witnesses not taken in the presence of the parties to the 
suit, and a copy of the final foreclosure proceeding, are not legal 
cee to' prove the service of a notice of foreclosure. 3N. W. 

. 325. 


720. If the interest of the mortgagor in the mortgage estate has 
been sold under a decree, and the sale tukes place before the notice to 
foreclose was filed, such notice, to be effectual, must be served on the 
purchaser, or decree-holder. 10 M.I. A. 2. 


721, Itcannot be said that, if a notice of foreclosure addressed to a 
deceased mortgagor has reached the hands of his representatives, they 
have not had votice, nor that they were debarred from paying or were 
not required to pay the amouut ofthe mortgage upon receiving that 
notice. 17 W. R, 239, 


722, A second mortgagee under a mortgage-bond is entitled to 
notice of foreclosure under Regulation XVII of 1806. 22 W. R. 475. 


723. Where notice of foreclosure was shown to have been served 
according to the usual course of business in the Sheriff’s office, the 
Court presumed that a copy of the application had been daly served 
therewith ; but where it appeared that, according to the practico of the 
High Court, mention of the application would have been made in the 
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order if it hud accompanied the notice, and no such mention was made, 
the Court refused to make such presumption. 14 B. L, R. 87. 


724, After notice of foreclosure, and shortly before the expiry of the 
year of grace, a mortgagee allowed the mortgagor 6 months to redeem 
the mortgage. The mortgagor subsequently died, and the mortgagee 
sued his legal representative to recover the property. Held that 
jt was not necessury that fresh notice of foreclosure should be 
issued. 10 W. R. 360. : 


725. A mortgage-debt not having been paid off on the date on 
which it was payable, notice of foreclosure was issued and served. 
During the currency of the year of grace, the mortgagor and mortgagee 
having come to an arrangement, filed petitions in Courtin the forelosure 
proceedings, setting forth that part-payment had been accepted, and 
that the rest ef the debt would be paid with interest on the date of 
the expiry of the year of grace, failing which the sale shonld become 
absolute. Held that it was not the intention of the parties to substitute a 
new contract for the one under which the notice of foreclosure issued,. 


or that the proceedings should be allowed to drop. 10 W. 
R. 326. 


726. Theperiod of one year allowed by section 8 Regulation XVII 
of 1806 to a mortgagor to deposit the smount of the mortgage-debt 
before the mortgage can be finally foreclosed, is to be reckoned from 
the date of the service upon him of the notice to redeem, and not from 


the ey of the issue of such notice. 10 W.R. F. B. 27.; 1B. L. BR. 
¥F. B. 14. 


727. The service of notice of foreclosure on the occupant of the 
mortgaged property (a party who claimed as purchaser from the mort- 
gagor, but who had not established his title ), does not estop the mort- 


gagee from disputing the occupant’s title to redeem the mortgaged 
premises. 7 M.I.A. 323, 


728 An extension of the time for payment, allowed by the mort- 
gage through the Court, does not necessitate proceedings being taken 
" novo, or & fresh notice of foreclosure being served. 1 W,R. 44, 


729. Where a mortgage becomes foreclosed, and the mortgagee 
abstains from enforcing his right and allows the mortgagor an extension 


of time, it is not vecessary that a fresh notice should be served. 20 
W. R. 176, 


730. The omission of the Court to send with a notice of foreclosure 
a copy of the mortgagee’s petition, as required by section 8 Regulation 
XVIl of 1806, was held to be not such an irregularity as made void the 
fareclosure, ina case where, subsequent to the issue of the notice, the 
mortgagor continued to live in the neighbourhood of the property, and 
the mortgagee erected buildings on it and used itas his own without 
objection or claim on the part of the mortgagor. W.R.S. N. 36. 
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731. Two persons jointly held a mortgage, each having an equal 
share in it. The equity of redemption having subsequently became 
vested solely in one of these persons ;—Held that, under the cireum- 
stances, a notice of foreclosure confined to a one-half share only of the 
mortgage (issued by the mortgagee who had no interest in tho equity 
vf redemption ) was sufficient, and then the foreclousre proceedings 
were not bad, although they related only:to a part and not to the whole 
of the mortgaged property. W.R.S. N. 285. 


732. UO obtained from G a mortgage ona putnee talook, previonsty 
pledged to P by G’s father C as security for the rents of another pro- 
perty leased to A. U’s mortgage-debt not having been paid, notice of 
foreclosure was issued, and U was about to take possession, when the 
property was sold in execution by P with notice of U’s mortgage, and 
purchased by B. U now sues to setaside the sale. Held that the lién 
ou the property obtained by P ard, though his sale in execution, by B 
had a legal priority over U’s wmortgago, and that the sale was not in 
execution of a mere money-decree. 38 W. R. 110, 


733. Inasuit by a mortgagee for possession after foreclosnre pro- 
ceedings under Regulation XVII of 1806, on the ground that the mort- 
gagor had fuiled to pay the money within one year from the notice, 
the defence was that the notice had been issued before the lapse of 
the time stipulated for re-payment. The question then became what 
was the stipulated period ? It was found that the period stipnlated for 
the payment of the principal sum was 3rd July 1866; but the deed 
contained a proviso that if the mortgagor paid the interest every half 
year upto 3rd January 18671, the mortgagee would not enforce bis 
security on the date which had been fixed. As, however, the mortgagor 
had not performed his part of the engagement, it was held that the 
time for redemption expired with the period stipulated for the payment 
of the principal sum, t, e, the 8rd July 1866. 21 W. R. 274. 


734. Property in the Mofussil which had been mortgaged in 1862 to 
C by adeed in the English form containing the usual power of sale on 
default of payment, and again in 1864 to F by deed of conditional sale, 
was sold by é under the power of sale and purchased by N. Previously 
to the sale F had foreclosed. In na suit for possession of the property 
brought by the widow of F against N and the mortgagor, itappeared that 
no notice of foreclosure had been served ou N: Held that N was entitled 
to such notice by the fact of his purchase whether he had obtained 
possession or not, and that no notice having been served upon him, the 
suit was not maintainable against him. 15 B. L. RB. 28. 


735. Bysa mortgage in the Englsih form, the defendants conveyed 
certain property to the plaintiff, subject to the proviso that, in the event 
ofthe defendants paying to the plaintiff the principal snm on the 4th 
September 1868, and in the meantime paying interest on that sum half- 
yearly, with annual rests, in case of default of snch payment, then the 
plaintiff should reconvey the property. The defendants failed to pay 
interest ; and on the 4th December 1300, the plaintiff applied to the 
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Judge of Chittagong for foreclosure; thereupon notice under section 8 
of Regulation XVII of 1896 was issued, and served on the defendants. 
On the 15th April 1868, this suit was instituted by the plaintiff for the 
establishment and confirmation of absolute purchase, and to obtain pos- 
session of the mortgaged premises. Held, that the enit was not 
muintainable. Regulatian XVII of 1806 applied to this mortgage ; and, 
undér that Regulation, the mortgngee could not apply for foreclosure, 
until the time agreed upon for re-payment by the mortgagor, that is, 
the “ stipulated period ’’ referred to in section 7, and the mortgagee is 
entited to one yenr’s grace from notification of the application for 
foreclosure wade after that date. 5 B. L. R. 389. 


736. The mortgagor, by deed, authorized his widow to adopta som. 
_Aftér his death his widow exercised the power, and adopted aboy,a 
minor, who hecame by the Hindoo law, the legal representative of the 
docensed. Theorder for foreclosure was served on the widow only. Held, 
further, that, as thé widow had a life interest, and was alao guardiwn 
of aoe Hs such ‘service was sufficient.: 4M. I, A. 392; 7 W. 
R. P. C. 66. , 


737, The prior foreclosure of a subsequent mortgagee does not re- 
lieve the property of the lien upon it under the first mortgagee. 


Quere.—Whether the second mortgngee is the mortgagor’s legal re- 
presentative for the purpose of the uotice of foreclosure under section § 
Regulation XVII of 1806. 


Where the first mortgagee had no knowledge or cognizance of the 
second mortgage or of the foreclosure proceedings taken nnder it, tho 
second mortgagee has no just ground of complaint that the notiee of 
foreclosure was served, not on him, but on the mortgagor. 4 W. 


MORTGAGE (Of Undivided Share in joint-Estate). 


738. A mortgaga of an andivided share in land may be enforced 
_ against lands which, under a buféwara or revenue partition, have been 
allotted in lieu of such share, whether such lands be in the possession 


- of the mortgagor or of one who has purchased his right, title, and 
interest. 


Lands allotted in severalty by the butwara to the co-sharers of the 
mortgagor are not subject to the mortgage. 1 L.R. I. A. 106. 


739. Where the owner of an undivided share in joint and undivid- 
ed estate mortgages his undivided share, he cannot by so doing affect 
the interest of the other sharers, and the persons whio take the security, 
i.a., the mortgugees, tuke it subject to the right of those sharers to en- 
force a partition, and thereby convert what ig an undivided share of the 
whole into adefined portion held in severalty. 


Where such a partition is effected under the provisions of Regulation 


XIX of 1814 before the mortgagees have completed their title by fore- 
closure, eud the consequential decree for possession; the mortgugees of 


worTcacs (oTTi. ) 16) 


the undivided share of one co-sharer who has no privity of contract 
with the other co-sharers would have no recourse against the lands 
allotted to such co-sharers ; but must pursue their remedy aguinst the 
lands allotted to the mortgyor, and, as aginst him, would havea 
charge on the whole of such lands. 21 W.R. P. 0. 233, 


740, A member of a joint Hinda family granted a usnfructuary 
mortgage ; he subsequently, without the knowledge of the co-partners, 
released the equity of redemption; on hearing of this the co-partners 
contested the validity of the release ; hald, that the parties claiming from 
the person to whom the release was made took, so fur as the oo-partuers 
were concerned, a title ouly as mortsragees. 


Act XIV of 1859, section 1, clause 13°is intended to apply to suits 
between members of a joint family, not to a case where a mortgage 
having been nade by one member on behalf of allto an stranger, that 
member afterwards, agwinst the will of his co-partners, releases the 
equity of redemption. f 


To entitle a purchaser to claim the benefit of Act XIV of 1859 sec- 
tion 5, he must prove, Ist, that he is a purchaser of what is represent- 
ed to himand what he fully believes to be not a mortgage but an 
absolute title ; 2nd, that he purchased bona fide, that ix tu say, without 
n knowledye of the title having been originally amortgige and of a 
doubt existing as to the’ mortguge having ceased ; and 3rd, that he is 
a purchaser for valuable consideration. 

A pleading setting up as adefeuce a purchase for valnab'a considera- 
tion should aver the seisin of the vendor, and the sule uf his absolute 
title for good consideration. 


Where an estate having been originally mortgaged by K., 1 member 
of ajoint Hindu family, he subsequently, without the knowledge of the 
other members, released the equity of redemption to R., who afterwards 
sold to H., the owner of a factory, who sfterwards sold to G. and Co. 
the factory with the lands appertaining thereto, amongst which was 
the property so released, and proceedings had for many years being 
taken by the other members to assert their rights,—Held, reversing the 
decision of the High Court that G and Co, were not purchasers entitled 
to the protection of Act XIV of 1859 section 5: Held also, that section 
19 does not apply in such a case, although K acted fraudulently. @ 
B. L.R. P.O. 530,5 2. a. 


MORTGAGE , Of Village without specification of Boundaries ). 


741. Where a village ; without specification of bonndaries, is mort- 
gaged as a whole, the mortgagee is, on the one hand, entitled to it asa 
secarity with any casual increase or decreare which muy occur to it ; 
and is, on the other hand, subject toits redemption by the mortgagor 
to the sameextent. J] B. H.R. 32. 


MORTGAGE [ Otti }. 


742. An oftt-holder, liko a Ianamdar, forfeits hia right to hold for 
twelve years, by denying the junme’s tithe. 2M. A. R. 162. 
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743. An ofti, like a kanam, mortgage cunmot be rodeemed before 
lapse of twelve years from its date. 


JAn otti differs from a kanam mortgage, first, invespect of the right 
of pre-emption which the ofti-holder possesses; secondly, ia being for 
go large assum that, practically, the janmi’s right is merely to receive 

‘‘apepper-corn rent. IM. H. &. 261. 


Tt. A karanovan singly may make an ott: mortgage. 
Semble.—An offi mortgage cannot be redeemed until after the lapad 
of twelve yeurs fronf its dute. 1M. H. R. 122. 


745. Wherea janmi made an offi mortgage and more than twelve 

' -yents after made & second off: mortenge toa stranger without having gi- 

yen notice to tho first mortgagees so as to admit of the exercise of their 

‘option. to advance tho Turther sum required by the janmi: Held, that 

. the second mortgagee conld not redeew the lands comprised in the first 
mortenge. 1M. H. R. 396. 


740, During the continuance of a first oti mortgago the janmt is 
inthe enme possession as regards his right to make a seeond oftt mort- 
gagu to a stranger after, as he was before, the lapse of twelve years 

* from the date of the mortgage. 1M. H. R. 356. 


MORTGAGH (Pendento lite), 


747. A snle or mortgage pondente life ia invalid as against the 
plaintiff and the vendor or mortgagor is under a disability to give any va- 
Jid possession as agninst the plaintiff in the pending suit, to the party 
who becomes a purchaser or mortgagee durmg the pendency of the suit 
whether or not the purchaser or mortgagee pendente lite has knowledge 
of the prior sale or mortgage as to which the litigation is pending or 
of the litigation itself. 11 B. H.R. 24, 25. 


728. The rule pandente lite nihil innovetur is in force in British In- 
dia. ‘lherefore, where the owner of a honse, daring the pendency of a 
Knit by an unregistered mortgagee for foreclosure and sale, mortgaged 
the sume house by a registered mortgage to another person, it was held 

that the Inst mentioned mortgagee had no title us against the purchaser 
under a deoree for sale in the suit, although such purchaser was the 
plaintiff in the suit. 


A grantee or vendee of the defendant, becoming such during the pen- 
dency of the suit, need not to be made a party to the snit, and, inasmach 
as the first above mentioned rule does not rest upon the equitable doc- 
trine as to notice, it is a matter of indifference whether or not, at the 
time of his becoming grantee or vendee, be had actual notice of the exia- 
tence of thesuit lI B. H.R. 64, 


MORTGAGE [Prior to Registration Act). 


749, Whereas complete title as mortgagee was acquired before the 
Registration Act of 1864, the mortgage though not registered was held 
to be good against a registered deed of sale executed after Act XX of 

}, cume into operation. 22 W. ft. 3. 
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MORTGAGE ( Prior to Regulation XVII of 1806). . 


750, Where the time fixed: for payment of a mortgage in the nature 
of a byesbil wugfu was the end of 18°2 and there was no allegation of ten- 
der or deposit of the money prior to that date: Held that the moreaeRor 
had, under Regulation I of 1798, lost ‘his right of redemption, and that 
the benefit of Regulation XVIL of 1806 could not be applied to mort- 
gages made prior to the passing of thaf enactment. W..R, S. 

; 


MORTGAGH (Priority in caso of). 


751. A prior mortgage established (as made bona fide against a pur- 
chaser of the Insolvent’s rights from the Official Assiguee. 1 W. 
R, 137, 


752. A prior mortgagee, having purchased, may still nse his mort- 
gage as a shield against the claims of subsequent mortgagees. 7 M. H. 
R, 229, - | 


753, A prior security by unregistered contract does not give a pre- 
ferential title over 4 second mortgagee who obtained na conveyance of 
the land for valuable consideration and without notice, and ‘has fore- 


closed the mortgage. 2 W. R. 280, 


754, Where, when Act XIX of 1843 was in force, a purchaser 
bought land with notice of a prior unregistered mortgage which was 
referred to in the purchnse-deed, the purchaser agreeing to pry off the 
mortgage, it was held that the purchaser took snbject to the mortgage, 
notwithstanding it not being registered. 7 B. H.R. A. J. Su, 


755 Held that a mortgagee in possession, who also became pnr- 
chaser of the property for the amount secured by the mortgage, under 
n deed of sale'which was neither stuinped nor registered, could fall 
back upou lis mortgage,.and recover the amount thereof, in prefer- 
ence to # subsequent purchaser of tle same property whose deed 
of sale was both stamped and registered. 2 B. H. R. 198. 


753. Where a plaint asks for the realization of a mortgage, and 
the judgment, although it does not in terms order the sale of the 
mortgaged property, yet directs that the pluintiff’s elnim should be 
granted, the sale which follows'in execntion of the @ecree passes to 
ve plaintitt the actual property which was mortguged. 4 W. 

» 32, 


797, Plaintiff had a first mortgage in 1866 of 8 annas of A certain 
mouzah, and a second mortgage in 1868 of the whole I6 annns of the 
same mouzah, In 1869 the mouzah was sold in execntionofaA * ~ 

obtained by her gander section 53 Act XX of 1806, upon her first mort- 
gage, and purelused by defendant with notice of plaintiff's second 
mortgage. Prior fo the. first mortgage, the mouzah in qnestion had 
been attached in 1864 in execution of decree by RK and G, who, on the 
streugth of their attachmeut, were declared by the Lower Coart entitled 
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to be first paid out.of the proceeds under section 270 Act VHT of 
1859. Held that the defendant was not entitled to have the second 

" mortgage held void as against him, the words “ nutland void ”’ in sec- 
tion 240 having been ruled to mean, not null and voit as aguimst every 
body, bat null and void as againt the attaching creditor ; but that the 
defendant, as purchaser under the sale of 8 anuns of the mouzah, was 
entitled to have priority over the second mortgage, it not being just 
and equitable that the plaintiff shanld be allowed to set aside ber own 
act in getting the property sold under the first mortgage, and to set 
up the second mortgage against the first. 18 W. R. 280. 


758, A mortgagor, a few days after hypothecating a mouzoh #8 se- 
curity to the Government, mortgaged it with other property to the 
plaintiff. The deed of mortgage was immediately regintered. The se- 
curity deed was not registered till long afterwards. The mouzh hav- 
ing been sold by the Collector on account of » sam due under the secu- 
rity deed, it was held that, thongh the purchaser took the mouzah sub- 
ject to the prior registered mortgage, yet the mode in which the pro- 
perty had been denlt with by the mortgagor, entitled the purchaser to 
require that the other property should first be applied in satisfuction of 
the mortgage-debt. 1 W. BR. 383. 


769. On the 3let Angnst TSd, A mortgaged his homse to B, who 
brought a foreclosnre suit,and,omthe 7th July 1866, obtained a de- 
cree aguinst A for the sule of the house, if the mortgage-debs was not 
paid on or before the 24th March 1868. The debt not having been 
paid, the house was sold ata Court’s sale on the ldth July 1870, and 
purchased by C. In an action brought by the plaintiff to recover pos- 
session of the house on the ground that he had purchased it on the 2nd 
August 1868 at an execution sale under a common money -decree against 
A: Held that the plaintiff’s sale was subject, not only to the mortgage 
of 1803, but also to the decree upon it under which the right, title, and 
interest of the mortgayor A, passed in 1870 to C, whose purchase was. 
entitled to preference to the plaintiff’s purchase in 1868. 


Held, further, that if there had been no decree in the mortgage snit, 
the fuct that that snit had been instituted in 1806, and was pending in 
1868, would have been sufficient to defeat the plaintiffs suit; his par- 
chase in 1868 having been made pendente lite, was completely subject to 
any decree which might be made in the mortgnge suit. 11 B. H. R. 


760. A snit to redeem a prior mortgage is maintainable by a second 
‘ineambeancer. 5 N. W. P. 145. 


MORTGAGE (Purchaser of Hquity of Redemption of). 


_ (1, The purchnser of an equity of redemption, with notice of snb- 
sequent incumbtances, stands in the same situation, as regards such 
subsequent incumbrances, as if he had been himself the mortgagor: he 
gannot seb up aguinst such subsequent incumbrances either a prior mort- 
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_ of his own or a mortgage which he or the mortgagor may have got 
in, 1? BLH.R. 41. 


The only payments which purchasers of the equity of redemp- 
tion can claim to deduct from tke mortgnge-debt, are sums actually re- 
ceived by the mortgngee in reduction thereof, not money owed 
by Ay mortgagee to the mortgagor on some other aecount. 24 
OR 469. - % 


763. A purchaser of the equity of redemption, who had obtnined a 
decree against his vendor’s mortgugee fur possession in satisfaction of 
the debt, was held to be bound to such mortgagee alone, and aot 
to be bound to see whether the mortgagee had made any subsequent 
ga of his interests or effected avy other mortgage. 11 W. 


764, A purchaser of the right of redemption of a mortgagor may aue 
without tender out of Court of the mortgage-debt to_the mortgagee. The 
tender of the money out of Court only affects the purchaser’s right to 
recover his costs. 3 W. R. 128. 


The purchaser of an equity of redemption sned to redeem and 
obtain possession of the land: Held, that he was entitled to posses- 
sion if, on taking the accounts, it appeared the mortgage-debt h been 
liquidated before the plaint was filed,—or upon paying into Court within 
ene month the balance remaining due, if, on taking the accounts, it 
should appear that any thiug still remained due. 10 W R. 167, 


666. Where one of seversl mortgagees has purchased the equity of 
redemption asto apart of the mortynged property, the purchaser of 
another part is not therc by entitled to redeem, unless he discharges the 
whole mortgage-debt. 5N. W. P. 148. 


167. Where a mortgagee sues npon his mortgage-bond and his claim 
is decreed, the decree should be satisfied ont of the mortgaged property, 
and not out of the right, title, and interest which remain in the mortgagor. 
The purchaser at the execution-sale acquires all the mterest which pass- 
ed by the mortgage to the mortgagee and auy interest which remained 
iu the mortgagor, 1. e., his equity uf redemption. 

If there was a second mortgage, all that it could pass from the mort- 
gagor was his equity of redemption, and the decree in a suit on such 
mortgage could only. authorize the sale of the equity of redemption un- 
less the first portgagee was made a party and his mortgage shown 


‘ aa invalid and the ‘second mortgnye to have priority. 22 W. 


768. Plaintiff and defendant No. 5 mortgaged over the same pro- 
perty, the mortgage of the latter being prior tu that of the former. 


Defendant sued for the money covered by the kisthundee and obtained 
a money-decree, in execution of which the rights and interests of the 
mortgagor were purchased, after notice uf plaintiff’s lien, by defendant 
No. 5 who eutered into possession. 
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., Held that under the cireumstances, the mortgagor’s, rights and in- 
teawatn, sold as above, amounted only to the equity of redemption, and 
the sale did not extinguish plaintiff’s right under the subsequent mort- 

yiand that the purchaser could be entitled to retain possession only 
7m case of his paying off plaintiff’s lien. 14 W. BR. 238, 


769. %u 1840, A mortgaged certain lands to B., which he had grant- 
ed in patni at arent of Rs. 145. Subsequently in September 1844, 
A granted a fresh patni at a reduced rentof Rs. 90; and on the 9th 
-_..° | $844 A mortgaged the same lands to C. In 1856, C obtained 
adecree for the redemption of the mortgage to B., and he paid off the 
~~ ¢o B., but it did not appear that he took an assignment of the 

for the parpose of keeping it on foot as a security against 
sein. 4 noes created by A subsequently to the date of that mortgage, 
awd prior to that of the mortgage to himself ; and in 1862, he obtained 
a fieal deorce for foreclosure against A. In a suit by C to set aside 
the lease of September 1844, held that it was vulid and binding 
upoahim. 5 B.L. R. 463. _— 


770. A mortgaged to his brother B his twelfth-share in the immove- 
abie estate of the family. C, at B’s request, became surety for A to 
Government. A having become a defaulter, C, became liable to Go- 
vernment in respect of his defalcations. B, with a view to indemnify 
O, transferred to him A’s mortgnge ; C, at the same time, assigning to 
B a debt due by D to A, which had been previously assigned by A to 
C. Government sold A’s interest in the twelfth-share, which was pur- 
chased at the sale by B’s gon, E. . 

In a suit brought by C against B to obtain possession of A’s share: 
Held that the assignment by C to B of D’s debt was oa sufficient con- 
sideration for the transfer by Bto C of A’s mortgage ; that the sale 
by Government of A’s share was subject to such pre-existing valid 
charge ; and that E, to whom the equity of redemption only passed by 
the purchase at the Government sale, was a necessary party to the suit, 
which. was.accordingly, remitted to the Court below, in order that he 
might be made a defendant, and a new decree passed upon the merits. 

HR. 94, 


771. Purckasers of the equity of redemption of a portion of certain 
Mouzehs—held, entitled to redeem, on payment of o proportion of the 


mortgage-debt. 
’ Principles upon which the mortgage-debt chargeable on each separate 
nillage, ought to be apportioned. : 

When acreditor sues for his principal and interest, the latter being 
equal or more than equal at the time of the commencement of the suit 
to theamdunt of the principal, he is not debarred from charging snb- 
sequent interest for the periodduring which he is kept out of his money 
by his debtor’ resistance to the demand. 


Such a rule, with respect to interest, does not apply toa case in which 
® morgegee in possession under a usufructuary mortgage is nut a 
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party suing forthe money, bat resisting a claim for redemption and 
settlement of the account. 18 M.1. A.404; 14 W.R.P.C. 1% 2). 


‘72. G@ borrowed money from S. He then borrowed money: 
D mortgaging as security the: property in suit. After that he be 
ed from plaintiffs, execating a bond oy which he again mortgaged the 
same property. Subsequently plaintiffs obtained a donee by which the 
mortagged property was declared liable to sale for the amount decreed, 
sold the property in execution, and purchased it themselyes.'’ “‘ 


They were disturbed from possession by defendants in execution of a 
rent decree under which they ousted plaintiffs and got their own names 
registered aa proprietors. Plaintiffs now sues for declaration and en- 
forcement of their rights as purchasers at the above sale. ” ) 
Defendants claimed as purchasers in execution of a money decree 


obtained against G by the first creditor S, alleging that they paid off 
the money due to the second creditor D and were entitled to hold pés- 
session, their purchase having’ been previous ~to.that of the plain- 
tiffs. ra 


Held that in purchasing the rights and interests of G, defendants 
purchased his right to redeem property already subject to two mortgagees, 
and as they purchased with full notice they could only retain posses- 
sion by paying of both mortgages. | a 


Held that plaintiff purchased not merely the equity of redemption, 
but G’s rights and interests as they were when the moftgage was creat- 
ed subject to the mortgage held by D, but free from subsequent encum 


brances. 14 W. R. 233, 234. 


773. The doctrine of the English law with respect to the equity of 
tedemption, after default of. -ayment of the mortgage-money, is: un- 
known to the ancient law of India prevailing in Madras, which, in the 
absence of any Regulation or Act of the Legislature, altering such law, 
determines the interest of a mortgagor, in favour of the mortgagee un- 
der a conditional sale made absolute by failure of the mortgagee to re- 
deem at the time specified in the deed. 


The provisions of Bengal Regulation, XVII of 1806, allowing, in res- 
pect of bye-lil-wuffa, the mortgagor, or his representatives to redeem 
at any time before foreclosure has not been extended to : 


A bye-bil-wuffa, or mortgage.and conditional sale usufructuary, was 
executed in 1808 and the mortgagees were pnt in possession. The 
deed contained a condition that if the mortgagor failed to redeem, with- 
in five years, the conditional sale was to be absolute. The mortgagor 
failed to redeem within the stipulated gio and the mortgagee after- 
wards, without having foreclosed, sold the mortgaged premises. In 
1853 the mortgagor’s representative bronght a suit against the pui- 
chaser, under Madras Regulation XXXIV of 1802, section 8, to redeem 
the estate. Held,:that tho interest of the mortgagee, after the expiry 
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‘af two years, became absolute. 13 M. I. A. 569; 15 W. R. P. 
C. 35. A 
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774. A bye-bil-wuffa, or kutkabala (mortgage or conditional sale ), is 
redeemable like au ordinary mortgage, and is subject to fore- 
closure. 


When a mortgagee seeks to foreclose, he must effect that object ac- 
cording tothe mode prescribed by Bengal Regulation IIL of 1793 sec- 
tion 14; UT of 1808, section 8; and XVII of 1806 sections 7 and 8. 7 
M.I.A. 323. 


779. A mortgagor is not entitled to a decree for redemption 80’ 
long as anything is.due upon the mortgage. W.R.S.N. 349. 


776. Where a document ix, on its face, a mortgage, the right to re- 

deem is so much an essential as not to be variuble by agreement. 

- The question of intention extra the ducument does not, therefore, arise. 
7M. H.R. 395. 


777. The payment, by order of the Judge, into the Collector’s trea- 

. suty before the expiration of the year of grace, of a debt due to a 

mortgagee, was held to be a deposit in Court entitling the burrower to 
redeem. W.HKH.S.N. I84. | 


778. A mortgagor stipulated by an instrument in writing that if he 
failed to repay the sum lent on mortgage within three years, the pro- 
‘erty mortgaged was to be held on absolute sale. Held, that the mort- 
gagor was entitled to redeem although the amount lent had’ not been 
repaid within the three years. 2 M. H.R. 420. 


779. Wherea mortgage has not legally been put an-end to, the 
mortgagor (or his representatives) is entitled to come into Court and ask 
to be alluwed to redeem, provided 69 years have not. elapsed since the 
last recognition by the mortgagee of the plaintiff’s title to the murtgn- 
ed property. 10 W. R. 478. 


780 In a suit for redemption, in the absence of any proof of a mort- 
gage by the plaintiff, the existence of such a transaction between the 
‘patties cannot be assumed, in consequence of the failure of the defen- 
dant to estublish an alleged sale. 


Very slight prima facte proof on the part of the plaintiff would suffice 
to shift the entire burden of proof on the defendant, but in its 
A - eae seeking to redeem cannot be relieved of the burden. 


781. Ina suit.to redeem a mortgage, A, to avoid an objection 
taken as to parties, filed a petition disclaiming all interest in the es- 
tate. A had then only an expectant right to the estate, but to which 
she afterwards. became abgolutely entitled. Held, in the. circumstances, 
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and in the absence of any consideration given to A, that the petition 
did not( 1) operate as a conveyance of A’s rights, or (2) as an 
estoppel to a suit by her for possession of the estate. 13 M.I.A. é 


16 W.R. P. C. 16. 


782, Where a suit for redemption was bronght, not on the 2 
tion that the plaintiff succeeded as heir to her hushand the mortgugor, 
but on the ground that she held in right of dower, and the plaintiff 
in the Lower Courts never based her claim by right of heirship, she was 
not allowed in special appeal to urge her claim to redeem on the gromnd 


of heirship. W.R. 8. N. 327, 


783, An agreement reciting that, in consideration of the care which 
the plaintiff tovuk of the defendant and her property daring her infancy 
and of the instruction given to her, for which the plaintiff expanded her 
own money, the defendant had mortgaged her house to the plaintiff ; 
aud stipulating that, in the event of the defendant going to live with any 
man, and similarly after her death, the house should become the plain- 
tiffs property: Held good in law, and in substance an acvount 
stnted, with a mortgage to secure the amount due; and the usual 
decree fur redemption made: reversing the decrees of tho Courts 


below, which threw out the plaintiff’s claim. 2 B.H. R, 887. 


784. Where a mortgagee had assigned his interest, and agreed to pay 
rent to the assignee, and subsequently permitted the mortyagor bo. 
redeem :—Held that a suit for rent conld not be maintained in the Reve- 
nue Conrts by the assigneo against the mortgagor, as the relation of 
landlord and tenant never existed between them, nor against the-repre- 
sentatives of the mortgagee after they censed to be in occupetion, of 
the land; but that the assignee should proceed under the. 


in the Adalat Courts. 2B. 7. R. 183. 


785, Certain property, purchased in the name of By was mortgaged 
by him to the defendant,-to whom a farther charge was.subseqnently exe- 
cuted by DE and F. Ina suit for redemption by plawtiff claiming title as 
heir of B.—Held that the defendant was at libovty, to.shosw that B was 


only a trustea for DE and F. 2 W.R. 70. 


786. Ina snit to recover possession of lvnd' with.surplns collecttons 
by redemption of a mortgage created bv Zur-i-peshjee lease, which was 
executed before the usury law of, 1843, was. passed, where the lessee 
cluimed the surplus collections as his profits :, Held. that the question 
should be decided on the principle of the. Privy Council rating in the 
case of Hoonooinan Pershad, viz., that the. mortgagee should be charged 
in the account for actual rents ang profits, and: receive: interest at the. 
highest rate sanctioned by the. Ipay then.existing. . i 

Finding, on adjustment ef the account between the parties, tint 
there was.a balance in fayor-of the mortgagee, and that theretave plain- 
tiff was not entitled toa decree. for re-entry, the Court detecuines to. 
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: declare the stnté of the account between the parties upto the end 
of the year to which the evidence extended. 24 W. KR. 275, 
e 


787. The holder of a field, on the survey tenure, mortgages it with 
possession, secured by a registry of the mortgagse’s name as occupant. 
Certain fruit trees, coming under the operation of: No. 3 of the Revised 
Survey Rules, are sold, by the Government, to the mortgagee as occn- 
pant :—Held that the trees, by the sale, become a portion of the mort- 

, gaged estate, and such, liable to redemption, on payment of the amount 
of the mortgage money with interest, of the money laid out in purchas- 
ing the trees, and of other reasonable expenses. 10 B. H. R. 369. 


_ 788. Where a decree under which mortgagors obtained possession of 

' mortgaged property is reversed, the mortgagees are entitled to be re- 
placed in possession and to get complete restitntidn, and to be placed 
jn the same position as they were in before the erroneons decree was 

' made—even if the decree reversing the erroneous decree does not pro- 
vide that the mortgngees should recover possession. 14 W. R. 465. 


789. Where a mortgage-bond contained an agreement to repay the 
mouey with the interest by certain day, and proceeded thus “lf I (the 
. mortgagor) fail to pay the amount, then I will put you in possession of 
the bond, and you may enjoy it; and when I have the means I will re- 
deem the land and pay the debt with interest and take back the bond’’:— 
Held that on the mortgagor’s default the mortgagee might sue for the 
money, and that he was not bound to accept the land aud forego his 
right of action. 1M. H. R. 114. 


790. ‘Where monies were advanced to several mortgagors, who owned 
the mortgaged land in certain defined shares, and the mortgagee by 
purchasing the interest of some of the mortgagors if such land, broke up 

* the joint security, the remaining mortgagors are entitled to redeem on 
payment of a just proportion of the moneys advanced. 2N. W.?P. 4. 


491. A mortgagor of lakheray Innd subsequently assessed with Go- 

. vernment Revenue is not entitled to redeem except on payment of the 

. amount paid by the mortgagee to Government for revenue, with inter- 
est in addition to the money due under the mortgage. But ina suit 
for redemption in which the mortgagor deposited before suit the amount 
of the principal sum borrowed by him, he is entitled to a decree on 

_ ,peyment into Court of the further sum paid for Governmeut revenue. 


3 W. R. F.B. 174, 


792. In September 1840, R by a deed in the English form mortgag- 
ed his Zemindary with other property to S. In October 1844, he 
mortgaged ‘the same lands to plaintiff who after obtaining a decree for 
the redemption of the former mortgage and paying it off, obtained a 
final decree in 1862 for foreclosure as against R. He now snes to set 
aside a putnee granted by R subsequent to the‘date of the first mortgage 
.and before the date of the mortgage to himself. 


Held that as plaintiff had not kept on foot the first mortgage to S as 
8 distinct and distinguishable security, the debt to S mst be treated as 
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paid off and extinguished and the defendant’s putuee lease was valid 
and binding on plaintiff. 14 W.R. 491. 


793. Where a certain quantity of land was the stbject of one Zur- 
t-peshgee mortgage, redeemable on payment of Rs. 225 to K and Ra. 
215 to M, the mortgagees taking possession in moieties, it was held that 
the mortgagor could not recover any portion of the land until he had 
paid up all the money due upon the mortgage, e. 9., a8 long as he had 
not paid up the amount due to M, he conld not claim even the land al- 
lutted to K, whose portion had been liquidated. 22 W. R. 262, 


794. Ona mortgage of land, with a proviso that, in default of re- 
payment of the money advanced, the mortgage should be turned into 
asule, a third party joined as surety undertaking to repay the amount 
advanced, if the mortgagor made default in payment at the stipulated 
time. Defanlt was made, and the surety paid the money, and took an 
assignment of the land from the mortgagee. Held, that the heir of the 
mortgagor was entitled to redeem, and that as against him the surety 
could not claim to hold the lands as purchaser. 1 B. H. R. 135. 


795, The purchaser of a share in an estate which had been jointly 
mortgaged by the several shareholders, and subsequently further charg- 
ed by all by deeds to which one or more were parties, sued fur the re- 
demption of the whole estate by payment of the original mortgage-debt. 
Held that representing the whole of the co-sharers, he must if he de- 
sired to redeem, discharge all the debts with which they had joiutly or 
severally charged the property. 

An agreement in a bond, execnted by 2 mortgagor subsequently to a 
mortgage, in the following words, viz., “after the expiry of the inort- 
gage, when the time comes fur payment of the mortgage-money, first [ 
will pay the amount of the mortgage, ”’ is sufficient to create a charge 
on the mortgaged estate. 4 N. W. P. 161, 162. 


796. Where money was paid into Court by a person alleged to be 
a mortgagor of certain property after notice of foreclosure, without any 
actual restriction being placed on its being paid over to the at 
mortgagee, but the payment was inade with a notice in these words : 
“T have shown the mortgage to be false and fraudulent, and to set 
aside the kabalu and to get back the money I shall here after instituse 
a regular suit;”? It was held that Regulations I of 1798 and XVII of 
1806, section 7, do not apply to sucha case. Such payment gave no right 
to redeem. B.L.R.S. V. F. B. 598. 


797, A mortgagee cannot grant a title to any one in excess of the 
duration of his own interest in the estate. 


Mortgagors not being entitled to possession until redemption, their 
right of action as against the grantee of the mortgagee, runs from the 
date when redemption was effected. 

No such relation as that of landlord and tenant exists between s mort- 
gxgor ( after redemption ) andthe grantee of the mortgagee, and such 
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mortgagor must establish his right to collect rent before he can sue to 
have the amount thereof ascertuined. 2 N. W. P. 


798. In 1819 A mortgaged lands in the Mofnssil to B and, as 
collateral security, gave B a bond and warrant of attorney to enter up 
judgment in the Supreme Court. In 1821 execntion issned on this 
ju lement, and under a fifu, the property was. seized and sold by the 
plaintiff, B was declared the purchaser and got 4 bill of sale and wns put 
in posseasion. B having remained ever since in possession, A’s re- 
presentutives in 1865 sued to redeem on the ground that the mortgage 
debt was more than satisfied by the usufruct:—Held that the right of 
redemption still subsisted : that at the time of the Sheriff’s snle in 
1821, an equity of redemption conld not be seized and sold nnder a fifa., 
and therefore no title passed to B when he purchased ; and that ar B 
had no right to possession save as mortgagee, he mast be deemed to 
have obtained and to have remained in possession in that capacity. 8 


W. R. 210. 


799. The estate in dispute was mortgaged tothe defendant in the 
form of a Zur-i-peshges lease to continue so long as the mortgage-money 
remained unpaid. ‘The mortgagee having been evicted by the mort- 
gugor, sued and obtained a decree for possession and mesilat ( the latter 
to be asseysed in execntion ). He never obtained possession under the 
decree but recovered wasilué by execution. ‘Iwo persons ( the plaintiff’s 
in these suits) claiming separate shares in the entire estate by pur- 
chases from the mortgagor subsequent to the mortgage, sued sepurate- 
lyeach to redeem his own share upon payment ofa proportional share 
of the mortgage-money. Held that the plaintiffs, as representing the 
original mortgagor, were entitled to redeem, but that as the mortgage 
was an entire estate, neither to them could redeem upon payment of 
less thun the full amount of the mortgage-money. 


Held also that the defendant having boen wrogfully dispossessed, was 
not. found to account for the wasilat recovered under his decree, the 
wasilat or damages so recovered being different from the usufruct en- 


joyed by a mortgagee. 6 W.R.F. B. 240. 


Anterior to the year 18006, the rights of a holder of ai. 
wuff (conditional sale ), were enforcernble according tu the strict terms 
of the agreement. Itwas then necessary to pay the amount when doe. 
By Bengal Regulation XVIL of 1806, » modification of this strict rnle 
of the rights given to tle holder of such a contract was introduced. 
The 7th section gives the mortgagor a right of redemption within 
one year afteran application by the mortgagee to the Court under the 
&th section of that Regulation. After such an application the mort- 
gxgor must either pay or tender the money lent, or the balance then 
due, ifany part of the principal has been discharged, and if the mort- 
gagee has not been in possession, any intererest that may be due, 
or he must make a deposit pursuant to Beayal Regulation 1. of 1798 
section 2, so 


The general effect of these Regulations is, that if anything be duo on 
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the mortgage, and the mortgagor make no deposit, or an insufficient 
one, the right of redemption is gone at the expiration of the year of 
grace. Butthe title of the mortgagee is not completed, he must bring 
& suit to recover possession, if he is out of possession, or obtain a decla- 
ration by the Court of his title if he is in possession, and in that suit 
the mortgagor may contest the validity of the ‘conditional sale, or the 
regularity of the proceedings taken under Regulation XVII of 1806, in 
order to make it absolute, or he may prove that nothing is due, or that 
the deposit is sufficient to cover what is due; but the issue, so far ss 
the right of redemption is concerned, will be whether anything remain- 
ed due to the mortgagee at the end of the year of grace, and if so, 
whether the necessary deposit had been made. If that is found aguiust 
the mortgagor, the right of redemption is gone. 10 M.I. A. 340. 


801. The plaintiff sued, on the 3Ist of December 1861 to redeem 
a mortgage of lands in Sarun, dated the 30th of November 1801. The 
mortgage-money was paynble on the 28th September 1806. If not 
paid, the property was to vest absolutely in the mortgagee without 
foreclosure. ‘The defendant admitted that he had not foreclosed ; but 
stated that Regulation XVII of 1806 was promulgated in Sarun on the 
7th January 187, and, consequently, that the money became due before 
the Regulation was promulgated. Held, the onus was on the plaintiff 
to prove that the Regulation was promulgated before 28th September 
1806. B. L. R.S. V. F. Bv415; 5 W. RLF. B. 88. 


802. Ina suit brought by a second mortgage ngninst first mortgagees 
(admittedly overpaid) to compel the first mortgagees to convey to him 
the mortgaged preinises, the heir or legal representative of the deceased 
mortgagor 1s, according to the balunce of authority, a necessary 
party. 

Where it was uncertain w.> was the heir or legal representative of 
the deceased mortgagor, and the circumstances attending the execution 
of the second mortgage were not frec from doubt, the cause was allowed 
to stand over, for the purpose of enabling the plaintiff to appy for an 
order to the Administrator General (under section 17 of Act XXIV of 
1867) directing him to apply for letters of administration to the estate 
and effects of the mortgagor ; and the plaintiff was allowed (in the event 
of letters of administration being granted to the Administrator General) 
to amend his plaint by making the Administrator General a party to 
represent the deceased mortgagor. The plaintiff was, however ordered 
to give secnrity for the probable costs of the Administrator General in 
thesuit. 5B. H.R. O. J. 76. 


803. By a bond, dated 10th February 1857, a certain village was 
mortgaged by one G.to the appellants and their father as security for a 
loan ; the bond providing that “if I.fail to pay the money as stipu- 
lated, I and my heirs shall without objection cause the settlement of the 
suid village to be made with you.”? ‘lhe interest of Gin the village 
was described as that of a malguzar and his proprietary right therein 
was declared by the Revenue Authorities shortly after the execution of 
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the mortgage ; bat his payments of revense being in arrear, the Board of 
Revenue granted a lease of the village for ten vears to the appellants’ 

. father. The mortgages in‘a suit on the bond obtained the following decree 
on 3rd November 1860 :— “ As the defendant acknowledges the plain- 
tiff’s claim, it is ordered that a decree be given to the plaintiffs for 

' principal and interest and costs against the defendant and the mortgaged 
property.” In proceedings:in the Civil Court taken wnder this decree, 
the mortgagees asked for possession of the village, and obtained on 17th 
July 1862, an order, in pursnance of which they were put in possession 
an appeal by G being rejected. G took various steps to recover posses- 
sion of the mortgaged property, or a declaration of his proprietary in- 
terest therein, but failed in his endeavours; an application for a grant 
of the proprietary right in the village, and an appeal from an order can- 
celling his potta, being rejected by the Revenue Authorities on 8th 

‘ December 1864, and 27th July 1865 respectively and on 12th August 
1867 conveyed the village by deed of sale to the respondents. In asuit 
brought by them to redeem the mortgage and obtain possession of 
the property. 


Held, the suit was not brrred by the order of the Civil Court of 17th 
July 1862, nor had the orders of the Revenue Officers of &th December 
1864 and 27th July 1865 effected such a transfer of any right which G 
mare have had to the appellants to render the sale to the respondents 
invalid. 


Held also that the effect of the bond was to create a simple mortgage and 
not a conditional deed of sale ; and that the proceedings taken under 
the decree of 3rd November 1860 and the order made therein of 17th 
July 1862, by virtue of which the mortgagees obtained possession of the 
mortgaged property, did not operate so as to extinguish the right of 
redemption. 


‘The rule that a bai-bil-wafa does not become absolute upon breach 
of the condition as to payment, without proceedings for foreclosure, ob- 
tains in the Central Provinces of India, 13B.L.R. 205, 


MORTGAGH (Bedemption ofa Portion of). 


804, A mortgagor cannot redeem a share of the mortgaged property. 


This rale is not affected by the sale of part of the mortgaged lands for 
arrears of revenue. W.R.S.N. 217, . : 


805. A mortgagee is entitled to hold possession till every piece of 
the mortgage-debt has been fully paid ; and no person representing the 
original mortgagor, and claiming any fractional portion in the mortgaged 

| property, can'sue to redéom his separate share without proof of the 
eatisfaction of the entire debt. W.R.S§. N. 75, 


806. Persons succeeding toa mortgagor’s interest are not entitled 
to redeem a part of the property on payment of part of the debt. Nor 
is a mortgagee, who has purchased a part of the mortgagor’s rights and 

_ Interests, entitled to throw the whole burden of the mortgage-debt on 


~ 
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the remaining portion of the equity of redemption in the hands of a 
purchaser at asaleé in execution of a decree against the mortgagor. 
Each buys subject to a proportionate share of the burden. 24 W. R. 24. 


807. R mortgaged to N certain property, of which N caused a moiety 
to be sold in execution of 8 money-decree against R, and himself became 
the purchaser. Theother moicty was sold subject to N’s mortgage in 
Batisfaction of another decree, and purchased by L. N. in exercise of his 
rights as mortgagee, attuched and proceeded to sell the share of I in 
the portion purchased by him, and L thereupon, with a view to stay the 
sale, deposited an amount proportionate to the share held by him. The 
sale however, was allowed to proceed. Held in a suit brought by .T 
against N to set aside the sale, he was entitledtoa decree. 15 B. L. 
R. 303. n 


808. Where the contract between . mortgagor and a mortgagee 
provides for the payment of the principal sum ona specified date, and 
for the payment in the meantime of interest -thereon, the mortgagor 
cannot havea partial redemption of the property under Regulation I| of 
1798 which was not intended (section 9) to alter the terms of a contract 
settled between the parties except as regards illegal interest. Should 
the mortgagee consent to allow the principal sum, or part of it, to be 
paid off before the time fixed, he would be entitled when agreeing to 
this to make the payment of interest a coudition of sich redemption. 
20 W. R. F B. 387. 


MORTGAGE (Redemption of—after fixed time has expired), : 


809. The rule of Courts of Equity in England as to allowances to a 
mortgagee in possession not applied ; because the mortgagee was led 
into a belief, by the course of decisions in the late Sadar Adalat, and 
the general understanding caused by those decisions that upon the-non- 
payment, by the mortgagor, of the money at the time fixed, he had, 
according to the terms of the mortgage instrument, become the absolute 
owner of the property. 2B. H R. 214. 


810. The pendency of litigation as to the ownership of the equity of 
redemption, between the heirs of the mortgagor and a party claiming as 
purchaser, 1s a “ good and sufficient cause” within the exception to 
the operation of the Bengal Regulation of limitation, III of 1793, section 
14 why a mortgage should not have instituted proceedings, for fore- 
ats twelve years, the time prescribed by that Regulation. 


811. Since the decision of the case of Ramjiv. Chinto it has been 
the practice of the High Court on its appellate side and of the inferior 
Courts in the Bombay Presidency to treat gahan lahan mort- 
gages (mortgages containing a proviso that if not redeemed within a 
certain fixed time they will be considered as converted into absolute 
sules) as redeemable, notwithstanding that such fixed time has expired— 
cE ab ae has proved beneficial and should be adhered to. 9 B. 

RR. 69, : 
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812. In asvit instituted in 1853. to redeem 8 mortgage containing a 

‘clause making it an absolute sale in default of redemption by a certain 

date,—-Held, that in the Madras *Presidency, effect must. be given to 

that clause, the Regulation XVII of 1906 not being applicable. 7 B. 
a R. P Py €. 135. _— . 


813, Redemption by the mortgagor of meres premises held by 
& mortgagee under a gahan luhan mortgage is not barred by the mort- 
gagee’s possession of the premises for the period of twelve years 
after the date on which according to the terms of the mortgage deed, the 
mortgage is to be converted into assle. Sucha case is governed by the 
provisions of Act XIV of 1859 section I cl, 15. 9B. H. R. 79. 


814. Amortgaged land to B, the mortgage-instrament providing 
that B should be entitled to purchase the land if it were not redeemed 
by 12th July 1843, In 1845, B accepted from A one pagoda in part- 

ayment of the mortgage-money: Held that this was a waiver by B of 
fis right to purchase. 1M. H.R. 69. 


815, <A drishtabandheka, or Hindu instrament by which‘ visible*}pro- 
erty is mortguged, which named a time for payment of the money 
boroned and stipulates that on default the mortgagee shall be put into 
exclusive possession and enjoyment of the property, will not be treated 
strictly as a conditional sale, even though the instrument expressly pro- 
vide that on default the transaction shall be deemed an outright sale ; 
and in a suit by the mortgagee for posssession, the Court, in decreeing 
thereto, will give the mortgagor a day forredeeming. 1M. R.R. 460. 


816, Certain property was mortgaged fora term of years, and posses- 
‘Sion given to the mortgagee. ‘The mortgagor covenanted in the mort- 
gage-deed that he would redeem the property after the term had expired, 
and thatthe mortgagee should take the profits in lieu of interest until 
redemption. After the expiry of the term the mortgagee sued to re- 
cover the mortgage-money. Held, thatthe mortgage was security for 
the re-paymwent of the mortgage-money after the term had expired, and 
that during the term the mortgagor could not redeem nor could the 
mortgagee recover his money but that when the term had expired 
either party could bring the transaction toa close. 5N. W. P. 128. 


817.° A mortgage deed which was executed in March 1€58, provided 
for the redemption of the mortgaged property after the expiration of 
fifteen years from date. In a suit brought in 1867 to recover part of 
this property, the Appellate Court held the plaintiff entitled to recover, 
because on the 29th November 1873, when that Court passed ita 
decision, the time fixed for redemption in the mortgage deed had al- 
ready expired. 


Held in special appeal in reversal of the decree of the Lower Court 
that in 1867, when ‘the suit was brought, the right even to redeem the 
mortgaged property even asa whole had not accrued, and that, there- 
fore, the action was premature. 11 B. H. R. 283. 
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MORTGAGH ( Redemption of—before 2xpiration of Period ). . 


818. Held that, by Hinda, as well as by English, law, in the absence 
of circumstances or language fidicating a contrary intention, the mort- 
gugor cannot, without the eonsent of the mortgagee, redeem before the 
expiration of the period named io the proviso for redemption ; the 
principle being that, in the absence of stipulation, express or implied, 
tu the contrary, the right to redeem and the right to foreclose must bo 
regarded as co-extensive. 2 B. H. R. 225, 


819, A judgment-debtor made over certain plots of land to the 
decree -holder, covenanting that the land should remain in the posses- 
sion of the latter, in order that the decretal money might be realized 
from the usufruct for a period of 8 years ; the deed stipulating further 
tliatat the end of that period, ifany thing should still be found due, 
the mortgagee should recover the same from the mortgagor, neither 
the latter nor any ona-claiming through him being allowed to make any 
objection. The mortgagorthen sold his rights and interests in the land, 
and the purchascr sued the mortgagee asking to have the land released. 
on payment of what might still be due of the original debt. Held that 
atees oe not re-enten-on the land before the expiration of the-8-pears.. 
14 W. R. 455. 


820. In this case: the: original plaintiffs, the mortgagors (Sings), sued 
the representatives of tle original mortgagees ¢ Lalls ) to cancel, on 
redemption, a moxtgage deed, lease, and! ngweement, alleged to be one 
mortgage security. All the defendants asserted, as to the lease and 
agreement, a different title nnd interest, conferring a separate interest 
on their gomastal.. The lease bore date 16th May 1837, was for 20 
years, and reservedia rent of 24, 853 sicca rupees payable to the gomastah, 
who granted sub-leases to certin nominees of the mortgagors at rents. 
aggregating 35,067 sicca rupees, yielding on annual profits to him of 
10,200 sicca rupees) Theagreement was executed by the Sings to the 
gomastuh on 29th August 1836, as sccurity to cover certain losses for the 
due payments of their rents, by the sub-lessees and for a further ad- 
vance of 7,0U0 sicea rupees at 12-per-cent interest. The mortgage deed, 
dated 5th June 1886, pledged the same property for 20 years to the 
Lalls fora loam of 14 lakhs of stccn rnpees to the Sings. The interest, 
reserved was 9 per-cent, 7. ¢., 13,510 which was exactly covered by tlie 
surplus rent after deducting Government Revenue. The plaintiffs 

. sought to recorer possession, alleging the Lalls to be satisffed from the- 
usufruct, and clniming a surpuls. The claim of the plaintiffs to redeem: 
betore expiration of 20 years was denied. 

Held that section 10 is the only section of Regulation XV of 1798 nt 
all applicable to the present suit, which is brought to set aside plaintiff’s 
contract and have restitution of the pledge on terms of ‘cd siaphion: 

-and that interest should be calculated ot the higher rabe- of 12 per-cent. 

A mortgagee is not an assurer of the continuation of the same 
rate of profit which his mortgagor was able to raise.;. therefore an 
estimate of a proceeding rental does not suffice to show aatual oe 
11W. RL. PC. 19, 
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. 821... Where an instrament of mortgage, though ia termait transfers 
an estate on failure to repay the mortgage-monev on a fixed day, yet 
appears ‘clearly to have been entered into by parties for securing the 
repayment of alosan, the mortgagor, making the security subservient 
for the -pnrpose for which it:was created, may in equity and good con- 
seiencg redeem the property by- paying off the principal debt and the 
interest, thongh the stipulated time for payment has been allowed to 
pass by. 1B. H.R. 199, 


822. Snit for possession of property mortgnged undera 
, gee lease, instituted by a purchaser of the rights of the heirs of A to 
whem the rights of the original owner alleged to have been transferred 
reveral years ago by asale in. execution of a decree. Held that before 
tho plaintiff was entitled toa decree, he was bound to prove that the 
mortgage still existed, and that he was entitled (as representative of 
‘A’s ‘heirs ) to the equity of redemption, and to possession on payment 
of what remained due. 2 W. lt. 268. 


823. Under Regulation I of 1798 and Regulation XVIT of 1806 
taken together, a mortgagor preserves his right of redemption, if he 
deposits in Court the whole amonnt due to the mortgayee within the 
time when the final foreclosure may be effected under section 8 of the 
Regulation last cited. 


Incases in which the mortgagee has held possession of the Innd and 
therefore has receipts and profits to account for, ovly the principal sun 
borrowed need be deposited as the “ amount due. 14 W. R. 278. 


824. Inasuit brought by a Mahamodan to redeem from the defen- 
dant, who was a Pursi, certain property that had been conveyed by the 
ancestor of the former to the ancestor of the latter by a by-bel-wafu (deed 
of conditional sale ): Held that the law to bo applied was, under section 

(26 of Regulation TV of 1827, that of the defendant. That, in the absence 
of any specific law for Parsi inthe Mofussil, the rule of justice, equity, 
and good conscience should be observed, and the Court should follow 
with certain necessary modifications the practice of the Courts of Eyni- 
tyin England. 5 B. H.R. A. J. 109. 


825. Snit for redemption of mortgage. The zilla Conrts declared 
the mortgagors (appellants ) entitled to redemption, the mortgagees in 
possession (respondents ) having fully paid themselves by receipt of 
rents and profits. On special appeal the Sudder Court reversed the 
zilla Decisions on ‘the ground that certain proceedings tuken by the 
mortgagees with a view to foreclosure had effectually barred the equity 
of redemption. Held, by the Privy Council, that the Sndder Court 
ought not to have decided the case on the question of foreclosare, because 
that question though raised upon the pleadings, had not been made one 
of the issues settled in the Court of first instance where alone evidence 
could be taken ;'that the Court was wrong in treating the proceedings as 
an effectual bar to the appe)lant’s right of redemption ; and that the 


pe 
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of foreclonnre ought therefore, to he further fully tried upon 
issue to be regularly settled. 1 W. R. P.O.” 


820. The provisions of Bengal Regulation XXVI of 1834, section 
10, cl. 3 directing the Court to record the puints at issue, are impera- 
tive and must be strictly observed. | 


Where, therefora, ina suit to recover lands in possession, as the plain- 
tiff alleged, of the usufructuary mortgayees under a conditional sale, the 
substantial question raised by the answer was, whether certain fore- 
closure proceedings under Bengal Regulation XVII of 1806, section &, 
taken by the mortgagees effectually barred the equity of redemption, but 
the Judge of tke Court of first Instance did not record that point : up- 
onappenl the case was remitted by the Judicial Committee to India 
with direction that the question of foreclosure should be tried upon an 
issue regulurly settled. 10 M.I. A. 1 (see 1 W. R. P.O. 19, Ante No. 


825). 


627. Claim by a mortgagee to remove an attachment from certain pro- 
perty placed on it by a judgment-creditor of the mortgagor, on the 
ground that the entire ownership of the property had passed to him at 
the date of the attachment. The mortgagee had never had possession 
of the mortgage property, and by the stipulations of the deed the mort- 
gagor had a power of sale after the expiration of the time fixed for 
the payment of the debt, and it was only on the failure to exercise this 
power that the proprietary title would pass to the mortgagee. Held, 
that, under a condition of this character, a reasonable time must be allow- 
ed for the exercise of the power of sale, and that the fact that no sale had 
taken place within an interval of 23 days from the date fixed for pay- 
ment could not equitably be held to divest the mortgagor of the equity 
of redemption. That consequently at the time of attachment, the defen- 
dant was only a mortgagee, and the suit to remove the attachment could 
not be maintained. I LB. H. RK. 167, 168. 


828. R, died leaving a will, under which he gave certain legacies 
and left the remainder of his property to two sons, A and P, whom he 
appointed executors. P died leaving his brother A, and his widows 
executors to his will, under which his adopted sons, M and S, became enti- 
tled to his property. In consequence of some alleged management on the 
part of A, M, and §S filed a bill in the Jate Supreme Court and obtain- 
ed a decree ordering the Master of the Court to take an account of 
the rents and profits which had come into the hands of P’s executors. 
While these accounts were being taken, A died, leaving a will by which 
he appointed his widow and his grandsons executors, and after certain 
devises, not comprising a property in T'nmlook, gave the residue of 
his immoveable property to the said grandsons, who. took it subject to 
payment (1) of such of the legacies as remained unpaid under It’s will, 
and (2) of what might be due by A to P’s estate. After A’s death, the 
above suit in equity-was révived against his executors. 


The said executors borrowed money from one Mackintesh on the se- 
curity of a bond and a mortgage of certain property which he obtained 
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(including the Tumlook property) by an indenture, which recited that 
the said executors were still accountable in respect of the above lega- 
cies and debts, and provided that in the event of any defanlt, or of any 
_ sale by Mackintosh, the said debts and legacies were to be paid out 
of the proceeds in the first instance before either mortgage-money, or 
interest, or costs, or expenses. 


After this a decree in the above snit was made against A’s executors 
for Rs. 1,82,000, and this not being paid, a writ of fiert fuciais was is- 
sued, under which the Sheriff sold to M (benami) the eqnity of redemp- 
tion in the Tumlook property subject to Mnckintoshe’s mortguge. The 
latter then obtained a decree ot foreclosure and commenced another snit 
against M, which was compromised and a decree made by consent in 
favor of Mackintosh,who then sold his interest in the mortgaged property 
to M. Under these circumstances M, claims the right of proving the 
whole amount of the sum due tohim in the equity proceedings without 
taking into account the Tumlook property : on the other hand, the cre- 
ditors of A insist that Mis bound to treat the Tumlook property as an 
asset of A’s estate, and coutend that the sale under the fiers facius was 
without jurisdiction. 


Held, that M was bound to hold the property on the same terms as 
those on which he acquired it, viz., that it was subject to a trust in his 
own favor for the payment of his own debt. 


In an ordinary suit commenced in the High Court, a writ of fiert fucias 
cannot issue except within the limits of the Court’s original jurisdic- 
tion ; but ina suit originally commenced in the Sapreme Court, the 
High Court has power, under 24 and 25 Vic. c. 4, section 2 to issne 
a fiert facias beyond the limits of its original jurisdiction, and to sell 
under it property situated there. 24 W. Rk. 366, 367. 


MORTGAGE (Sale of Equity of Redemption of ). 


829. Ina sale of the equity of redemption, if the debtors are duly 
warned by notice that their property will be put up to sell in satisfnc- 
tion of a decree, and they do not appear or tuke steps to satisfy the 
debt and retain their equity of redemption, their equity of redemption 
is liable to be extinguished when there is no proof of fraud. 4 W. KR. 5. 


MORTGAGE (Simple). 


830. If the holder of a simple mortgage obtains » mere money de- 
cree for the amount due to him (without any declaration that the mort- 
gaged property is liable for the debt), he cannot attach and sell the 
property to the prejudice of a bona fide purchaser for vehnable considera- 
‘tion, In such a case the mortgagee must enforce his lien by a sepa- 
rate suit against those in possession of the property. 6 W. ht. 312. 


831. A purchaser under a decree for sale obtained by a mortgagee 
vinder a simple mortgage, does not purchase, subject to a eonditional 
sale executed by the mortgagor, after the prior mortgngee hadobtained 
oe of sale, but befure the property was actually sold. 7 W. RK. 
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MORTGAGH (Usufructuary), 


832. A party who by paying off a mortgage debt becomes an wsn- 
fructuary mortyagee in place of the original zurt-peshgeedar does not 
need to sue for the amount due, but is entitled to remain in possession 


Ne the whole debt has been discharged by the usufruct. 14 W. 


833, A zuri-peshgeedar is entitled to retain the whole property pledg- 
ed to him until the whole debt has been paid to him. Itis optional 
with him to relinquish any portion either ou receiving a proportionate 
amount of what is due to him, or otherwise. W. HR. S. N. 260. 


834. A plaintiff in possession under an usufructuary mortgage, and 
suing for the balance due, is bound to prove that he has not realized 
the amount due under the conditions of the lease from the usufract. 
1W. R. 28. 


885. The mortgagor under a zurt-peshgee is entitled, under section 
2 Regulation I of 1798 to demand back his land immediately after 
making his deposit.lf by mistake or otherwise he demands more land 
than is comprised in the mortgage, that is not a matter which can jus- 
tify the mortgagee in keeping possession of land which is in fact com- 
prised in it. -R.S. N. 219, 


836. If the usufrucé of mortgaged property was to be enjoyed in 
lieu of interest, the mortgagees having had possession, is no ground 
for the inference that any portion of the debt, save the interest, was 
paid off from the usufruct. 10 W. BR. 801. 


837. Where a deed is essentially in the nature of an usufructuary 
mortgage, the reservation of huk ajirt to the proprietor, and any other 
arrangement between him and his lessee, cannot alter the essential cha- 
racter of the deed, or relieve the mortgagee from the liability of render- 
ing an account. 4W.R. 103. 


638. An usufructuary mortgage of Jands was executed in 1846, but 
the mortgagee did not enter into possession. In 1852 his represents- 
tive, the plaintiff, commenced a suit to obtain possesion, but allowed it 
to drop. In 1854 he commenced the present suit for the same object: 
Held that laches could not be imputed to the paintiff from the date of 
presenting the pluint in 1852, and that the produce from that date 
should be ascontingly awarded him. 1 M.H. R. 70. 


839. In the case of a usufructuary mortgage executed prior to Act 
XXVIII of 1855, where the mortgagor sues for redemption on the 
- ground that the usufruct has -paid off the debt and claims mesne profits 
on the allegation that the mortgagee in possession has already collect- 
ed more than his legal dues, the mortgagee is bound to produce the 
accounts of actual collections made by him during his possession. On 
the failure of the mortgagee in this respect, the mortgagor is expected 
to adduce some proof to justify a decree in his favour for redemption, 
as well as for mesne profits. ¢ W.R. 82. 
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_ 840. In an usufructuary mortgage where there ia’ no stipulation for 
datenrgst,. the wortgagee in uot entitled to it, the usufract going in lieu 
of interest. 16 W. BR, 


841. Where a mortgagee under an. usufructuary mortgage has renliz- 
ed a sum of money in excess of the amount due to him, it is an equita- 
ble practice to allow tothe mortgagor interest on such sum at the same 
vate at-which interest has beeir allowed to the mortgagee on his mort- 
gege-debt. 1 N.W. P. 10. 


842. A executed an tkrar by way of mortgage, whereby it was sti- 
pulated that B, the mortgagee, was to remain .n possession of the mort- 
gaged premises for a ‘period of eight years; that the amount due was 
to be paid off from the usufruct; and that if, at the expiry of that pe- 
riod, any sum should. remain due under the tkrar. A was to pay the 
same. In a suit for redemption brought before the expiry of the period 
mentioned in the tkrar on deposit of the amount due thereunder, held, 
that the suit would'not lie. 6B. L. R. 562. ° 


843, The words in a zuri-peshgee lease “after the expiry of tho 
term, it will be competent to me (the moitgagor ) in the month of Jeith 
of any year I can to pay the zuri-peshgee and cancel the lease ”’ were 
held to do no more than bar mortgagors re-entering in the middle of 
any year, inthe event of the mortgagee’s occupation continuing after 
the expiry of the lease owing to mortgagor’s default to pay off the 
loan, and that it contained no undertaking by the mortgagee to hold 
on untilit suited the mortgagor to pay him off. 17 W. R. 212.. 


844. In a suit to recover money lent upon a zuri-peshgee loase, 
aud for the sale of the property leased, of which plaintiff had been 
forcibly dispossessed by defendant. 


* Held that, as by the terms of the deed the only lien which plaintiff 
had acquired over the property was to retain possession as lessee un- 
til the money lent was paid off, he had no right to sue for the sale of 
the property. 

Held that the suit being for monéy lent, and tho lease not being 


. ohana document, the limitation of three years applied. 24 W. 


845. Defencant lent plaintiff a sum of money-to be paid off on the 
expiry of a zuri-peshgee lease which he took from plaintiff, it being 
stipulated that the lessee (the lender) was to clear off principal and 
interest from the assets of the property leased, and that on the bor- 
rower paying a trifle expected to remain due after the period of the 
lease, the lender was to surrender possession without objection. Plaintiff 
came into Court with an allegation that he had tendered the money still 
due under the arrangement, and he asked for immediate possession al- 
ts the term of the lease has not oxpired. Held, that he was not 
entitled to ‘possession until that term expired. 12 W. QR. 527. 
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846. A suit to-cancel a sut-<-pesigee, by which the “lessee was tw re- 
ceive the usufruct as interest for hig advance and to repay the principal 
by the rent reserved, is of the nature of an nsufractuary ‘mortgage, and 
es such cannot be brought under Act X of 1859, but is cogni ‘only 
by the Civil Courts. 8 W. K. 311. ae —- 


. 847. Where property granted in sur-i-pes ease‘ was originall 
rent-free, but elie anual ‘wecaned and oe by Gevstameas, the 
mortgagee was held bound either. to make s fresh agreement to take 
the profit, minus the Government revenue as his security, or to callin 
his money. His not adopting either course for a long period was. con- 
strned into assent on his part to receive the profits, minus the Govern- 
ment revenue as security. W.R. 8. N. 227, | _ 


é 


848, Where, in consideration of a loan received, a party agreod that 
his property should remain in the hands of the lender for a term of 
yeara, by which time i¢ was understood the-whole amount borrowed 
would be liquidated, the transaction was held to. be nota lease, but a 
bhog-bundhuk or usufractuary mortgage. 15 W. R. 8382. 


849. In a suit for possession under an usufructuary mortgage, plain- 
tiff obtained a decree which was afterwards authoritatively interpreted 
to mean that he was to.get possession of the property in order to repay 
himself out of the profits, keeping the usual accounts, and after satis- 
faction of his claim, restore the property :—-Held that, under the terms 
of the decree, he was in effect required to oertify for the mformation 
both of the Court and of the judgment-debtor, the amounte received 
and outstanding, and that the Court executing the decree was bound to 
require from him, from time to time, a statement of the amount received, 
ad a re with the matter under Act XXIII of 1861 section 11. 23 

e : l ° 


850. Plaintiff for a consideration obtained from defendant & zuri- 
peshgec lease which contained an andertaking that, in the event of plain- 
tiff’s possession being interfered with defendant, or defendants 
previous ticcadar, defendant would pay to. plaintiff his money with 
interest and profits. The Lower Appellate Court finding that plaintiff, 
after enjoyment for three years, had been turned outof possession by 
the previous ticcadar, gave plaintiff a decree for the original money 
advanced with incerest and mesne profits for the unexpired portion of 
the lease. Held, that mesne profits should not have been Awarded. 19 


W. R. 424. 


851, H. S. exeouted s deed of ssle in favor of N and R, in respect 
of several properties, some of which had been mortgaged to N under 
azur-t-peshgee deed. Notwithstanding thid sale, H S, again sold the 
sémoe properties to B. Upon this N and R brought a suit to have their 
rights upheld against B, which waa eveutually decided by arbitrators 
whose award was that the Property should be equally divided between 
R and B. After this K pai half the zur-ixpeshgee debt due to N ; but 
B réfused to do so. Upon which Nsned HS and B to recover the 
moiety still due with imterest..B pleaded that plaintiff was not entitled 
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. +0 maintain the.'suit. inasmach as he had, while'in possession of all the 
mousahe mortgaged to him, allowed some. of them to be suld for arrears 
of Government revenue, and as ho was still in posseasion of the rest. 

Held “that “ifthe motizahs when sold were in possession of B, and 
where so sold on account of his laches, then N would be entitled to 

, Maintain the action notwithstanding his possession of the remainder, 
because it. would be iclear that . by B’s act the value of the security 
had been dimiuished. 24W.R.17.. — 7 


852. Plaintif® borrowed s sam of money from defendant and executed 
‘what he called an “‘usufructuary mortgage,”’ taking from defendant a 
lease for 9 years tnder which the lessee, after paying the Government 
revenue and a certain rént (claiming no abatement ), was to retain the 
rest.of the jumma as interest. and principal of the loan until the term 
of the lease expired, when the balance was to. be re-paid in a Inmp sum, 
the lessor not being at liberty to alienate the property until the debt 

-was paid. The present suit was brought’ to redeem the property by 
payment of the principal.and.interest due, although the term of the lease 
had not expired. Held, that the document leasing the property was 
pirtly “ ne ?” and partly zur-i-peshgee, and the plaintiff was not entitl- 
ed toenter into possession before the expiry of the term of the lease, 
nor could: he then enter even if the transaction were viewed as a 


atir-i-peshgee. 11°W, R. 408, 


§53. An estate was moreeser for 100 Ra.; the mortgagee was put 
in possession, and it was stipulated that he was to enjoy the usufruct in 
lieu of-interest, the mortgagor being entitled to redeem at any time 
on re-payment of the principal. | 

When the ‘mortgagor deposited the principal, the mortgagee set up 
afalse claim upon absolute sale and forced the plaintiffs into a regular 
suit, on which ‘possessidn was decreed tothem on payment of the 
principal. Held that they were entitled to mesne profits for such period 
as may not be barred by the: statute of limitation. Held also that plaintiffs 
wore entitled to interest from the date of suit. 8 W. R. 322. 


| 854, An usufructuary mortgagee, who has no power of sale under 
is lease even for the purpose of realizing the money due to him froin 
the mortgagor, cannot give a third party a power of sale over the pro- 
perty jn respect to his own debt. The. utmost he can do is to assign 
is rights and remedies against the mortgagor; but, whatever the 
character or extent of those rights and remedies, they cannot be pur- 
. sued in asuit to which the mortgagor is noparty. 21 W. R: 186. ; 


_* 855; In a former suit an usufructuary mortgagee sued his mortgagor 
and the Government as having, taken the management of the latter’s 
_ estates into its own handa for the mesne profits of his mortgaged property 
during the period of his dispossession by the mortgagor. That, suit was 
_compromised by a money payment by Government in ligu ofall rent 
actually collected, and by the.transfer to the mortgagee of the right to 

the outstanding arrears. The mortgagor now sues his lessee for the 
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-rent-paid by trim tothe Goverament: ‘Held that the les#ee was not liable 
iu-respect -of rents the or a ‘Olaim to which had already been 
satisfied by Government: W. Kh. S.N. 65. | _ =< -* 


$56. Ip. a former suit plaintiff, mortgagor, under a usufructuary 
| mortgnga claimed recovery of the mortgaged property on the allegation 
that there had been 4 satisfaction of the principal sum by reason.of 
the profits of the estate exceeding 12 per cent interest, bat having fuil- 
ed to prove that. allegation, his suit was dismissed. He now sues. for 
the recovery ef the property.under an ekrarnamah which did not stipu- 
late, for payment, of mterest. Held (1) that, though possibly plaintiff 
ought to have depesited the. amount of the principal money ‘in Cvuurt 
when he filed his plaint, yet as no objection on that score was taken at 
the first hearing it must now. be considered to have been waived: (2) 
that the case oe forward by plaintiff: inthe former suit did not 
_@mount to an admission that there was an agreement to pay 12 per 
cent; and (3) that even if it’ did, as the ekrarnamh apon which plaintiff 
now sued did not stipulate for payment of interest, plaintiff was entitl- 
: 2 her ee of the property on payment of the principal alone- 

] os OZe 7 


857, In a suit to recover possession of land in the possession of the 
mortgagor under a usufructuary mortgage (which is in reality a suit 
between the mortgagor and mortgagee for an adjustment of the account 
between them ),if apon taking an account.it appears that the mortga- 
gee has been fully satisfied, the mortgagor is noé only entitled.to have 
the property back, but (the decision iu Marshalla’s Rep. 112 being 
overruled ) the Court is bound asa Court of Equity, and acting up- 
on the principle that it is always the aim of a Coart of ar a to final- 
ly determine as far as possible all questions concerning the subject of 
the suit, to cause an account to be taken up to the time of the decree, 

,the account so taken being considered binding.and the. parties not be- 
ing at liberty, except under peculiur circumstances, to re-open it iu ano- 
ther suit. | is cin ee . 

In seeking.to have the account taken and to havé it ascertained whe- 
ther the mortgagee has by means of the usufructuary mortgage obtain- 
ed more than 12 per cent interest, and if 80, that the surplus may be 

- applied in reduction of the principal, the mortgagee is not asking the 

Court. to authgrize adeparture from the agreement of the parties 
(where there is one) that the mottgage-debt should bear no interest du- 
ring a certain period. i . _ = 

The onus is onthe mortgagor to prove that the principal sum has been 
paid or satisfied ; and on ‘the mortgagee to.show what, if anything, is 
due tohin for interest. =. ? i. 

Failure of the mortgagee in his duty, as trustee for the mortgagor, to 

“keep acconnts, 4nd to produce proper accounts, is to be regarded as 
misconduct. which ought to be taken into consideration upon the ques- 
tion of costs. 18 W.R. 


858. A usufructuary mortgage to ranovera certain number of years 


186 : Mopreacs (USCFRDETdARY). P. IV. 


was executed in 1828 by a member of .a joint Hindg family, with the 
consent of the other members,.to R, who afterwards. sold the mortgag- 
edestateto H and H whopge agent R was, H and H subsequently, in 
1841 and 1851, conveyed the estute; to G and Co. as an absolute pur- 
‘chase in fee, In a suit for redemption of the mortgage brought in 1864 
Gand Go. set up as a defence their title as bona fide purchasers without 
‘notice, and, having been in possession more than 12 years, pleaded the 
limitation of suits Act X1V ‘of 1859 section 5 asa barto the suit. 
Held First: that the onue wos ‘on G@ and Co. to establish by clear and 
satisfactory evidence the termination of the mortgage and the absolute 
sale by the martgagees to R the root of their title; and, in the ab- 
sence of such proof, that the transaction in 1841 and 185) was merely an 
assignment of the mortgage, and, secondly, in the circumstances, that G 
and Co. were not “purchasers” within the true construction of section 
S Act XIV of 1889, to entitle them tothe benefit of the 12 years’ 
eae s bar to the suit for redemption. 14 M. I. A.1; 15 W. 


849, The scts of a minor are only voidable, and not absolutely 
void. The purchasers of the right, title, and interest of a judgment- 
debtor sued to obtain immediate possession of the property purchas- 
ed at a sale held in execution of a decree, after setting aside an uen- 
fractuary mortgage executed by the judgment-debtor while a minor. 
Held, that the sale in execution merely transferred to the purchaser 
the reversionary right of the judgment-debtor in the property, after 
the satisfaction of the usuofractuary mortgage, and not the right to 
set aside an act done during minority. : 

Held, that until s transaction by a minor was avoided by some dis- 
tinct act on attaining majority, it must be considered valid. 3 B.L. R. 


A. J. 426, 427, 


860. The principle thata party cannot both approbate and reprobate 
the same transaction, is applicable to Indian cases. | 

Where a mortgage deed stipulates for interest at 9 per cent, but 
other and collateral deeds, forming part of the same transaction, pro- 
vide for further profits to the mortgagee, held, that the mortgagor 
cannot, unless: there be a positive legal enactment to that effect, be 
heard to plead that the written engagement, though not extending 
to the whole profit stipulated, nmst be adhered to as against the mort- 
gerec, though the mortgagor may go beyond it to show the ful] ex- 
tent of the profit, and so to be relieved from the consequences of his 
actual, contract. | 

Interference with the rate of interest in India was a thing of posi- 
tive law, and cannot be extended beyond the provisionsof the Regula- 
tion (XV of 1798). section 9 of the Regulation does not declare that 
where an attempt has been made to elude the usury laws, the contract 
iy itself vo id,, nor does it direct the return of the pledge without re- 
demption. The mortgagee mny retain his pledge until he has re- 
ceived ont of it hie debt with interest at 12 percent, the maxi- 
mum. allowed by section 10 of the Regulation. 
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Tu a euit for rédemption, om the ground that the debt has been gatis- 
fied with interest, the ous. isou the platutilf. >A avortgagee is'not-an 
assurer of the continuation of the same rate of profit as his mortgigor 
was able tv raise. Hence an estimate of the renta , preceding mort- 
gigor's possession is not sufficient’ proof of the profits in Hrs bitte. 

The mortgagee need not personally attest. the, Accounts, if b 
personal kuowledge of them. 

Presumptions against mhortgegeos for no-prddifetio’ * of 
must have ireasonnble limits, nnd not be mere contectures dr based on 
in exact data. .2B.L. R.Pw C. 44; 12 McL.A. 


By a deed purporting to be one of usyfrugtuary mortgage, 

of July, 1815, the mortgugors agreed to pay fo the mortgagee, , Who 
was put in possession, 2590, pons and intorest, atipulating that the rents 
of the mortgaged lands shoujd be applied, first, in payment of _Govern- 
nent revenue ; sccond, inpayment of the salary of a manager ; third, 
in reduction of the mortgage-debt. It was then provided: that ‘3,900 
pons shall be re-pnid by instalments ; namely, on the 9th April, 1816, 
500 pons;on the 10th of April, 1817, 590 pons; and on two subse- 
quent dates two several sums of 590 pons. Tho niortyagors, in refér- 
ence to tho balance then remaining, covenunted as: folluowe: “ And:‘in 
the year 1819-29 a settlement of tne accounts of the receipts and dis- 
bursemeuts shall be madd, and any amount that may be duo, after de- 
ducting payments out of the principal and interast as aforesaid, we un- 
dertuke to pay in cash in full’? on a. particular day named,. arid to 
“redeem the mortgage.””? In default whereof the land sheuld be valued, 
nod the mortgngee should buy at that valuation so much thereof as 
would satisfy tho balance due to him, the mortgagors remaining liablo 
for any unpaid balance of debt-which might remain due.after the wholo 
of. the said land was purchased as aforesaid. 


None of the inatalmonts were paid and no settlement of accounts was 
come to. The debt, however, was admitted, , assuming the transaction 
to bo one of mortgage only, to have boon liquidated in 1866-7, | 

Hold, that this mortgage was not one by conditional sale, and that the 
mortgagors were entitled to the lends with mesne profits from 1806-67. 
No presumption arises that the agreement for absolute sale in’ certuin’ 
events was ever carried out between the parties according to its terms, 
tho contemplated settlement of accounts buiag a necessary preliminury 
to the performance of that contract. | . _ 

13M. I. A. 560 (see Ante No. 778) explained and approved. It 
refers exclusively to mortgagos by conditional sale, and, rules that qu 
breach of the condition the sale becomes absolute. ©, 0: 5. 

But Qucere, whether in case of mortgages by conditional sale executed 
since 1858 the parties must not be held ‘to have contracted in-réference to 
an erroneous cause of decisions then commenced in Madras ( and subse- 
quently followed in Bumbay) to the effect that no sush sale can ever 
become absolute, not even by foreclosing the equity to redeem. 2 L. 
R. 1. A. 241, 242, 


ry 
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862. A mortgngor may give his usufractnary mortgagee the power to 
_ {an personally, to sell the dund, or both, ‘ot any mowmeut. b.W. 


: 863, . A: gnit brought on a.coutract. of the nature of nm common. usu- 
fructugry mortgage, dues not lie in the Revenue Courts, but must be 
institued iu the Civil Court. 8 W. BR. 392. 


MORTGAGES (Successive). 


864. A property was tnortgnged in succession to two different per- 
sons. Under the later of the two deeds, a money-decree was obtained 
and the property suld. Snbsequently the earlier mortgagee obtained a 
money-ttecree and caused the tnutgngor’s rights and interests tu be again 
sold, Held that Che purchaser at the second sale purchased, not the estate, 
but the mortgnyor’s (extinct) right, title, and interest, nud could not 

for possession of tho property itself. TI W.R. -- 


MORTGAGE-DEBT. 


B05. Mortgage-debts are indivisible except where there is 9 distinct 
notica on the fave of the mortguge-deed of the separate. shares of the 
nortgagors, 7 W. RK. 314, 


866. Ina suit by 2 mortgagee, tho prayer of the pluintiff was for a 
decree for Ry. 30) with interest, und for foreclosure or sale in default 
of payment. Hetd, that it was an action within section 9 of Act XXVI 
of 1864, and; are the plaintiff was not entitled to costs. 1 B. 


867. G borrowed money on a inortgage bond, on which the mort- 
gagees sued fur and obtained a money decree which did not declwe the 
wortgaged property linble to be sold in satisfaction; While the pro- 
cecding in the cause were pending, G sold the property. Held, that the 

roperty was virtually unburdéped at the date of the sale, the mortynge 
‘Tien having been rendered infructuvus by the action of the mortgagees 
in waiving their right of sule aud rvceiving the money-decree. 12 W. 
R. 6223. - | | 
7 @ 
MORTGAGE-DBT (Insufficient Tender of). 


&68, ‘Though it would have been more satisfactory if the Lower 
Appellate Court, instead of déclining to give plaintiffa decree for 
possession of certain mortgaged lands on the ground that the sum ten- 
dered by thei was insuffividnt to liquidate the mortgage debt, bad made 
‘a deeree in favor of plaintiff ‘contingent upon their paying buch sum ns 
should be found due, yet the plaintiffs had no strict right to sndh a de- 
eree, aud it, cannot by said that the Lower Appellate Court had com- 
ei an errorin Juw in refusing to make such a decree. 17 W. 

1.409, , , 


MORTGAGE-DECREE 
869, Certain property, covered by two mortgage bond upon which de- 
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‘erees had been obtained, was aokt by the mortgagor (J) to S J under 
an arrangement that Rs. 12,090 out of the consideration-money should 
be applied to the gatisfaction of one of the decrees (D’s) and the resi- 
due, Rs. 8,009 retained for the purpose of being applied in satisfaction 
of Lisdecree. The former :suin was applied ns agreed, anid 8 J. received 
possession from L (who had been in possession ), retaining the Ra. 
8,000 to be prid .to L. Subsequently S J aud J presented sepninte 
petitions to the Subordinate Jadge for lenve to pay in the Its, 8,000 and 
certain mesne profits, so that the money might be npptied in satisfac. 
tion of T’s decree, and asked fora challan for tliat purpose. The Sab- 
ordinate Judge made an order that on the money being brought into 
Conrt, the chiullan would be issacd ; buton the same day Deand an- 
other decree-halder petitioned claiming to attach the money in question, 
upon which SJ and J did not bring the money into Gourt. Suabse- 
quently, among other petitions the Subordinite Judge was asked for a 
challan in the name, of L decree-holder. ‘This prayer he. rejected. 


Held that the Subordinate Judge was right in refusing this chaltan ; 
buat that he ought not to have inade the former order. 


Held that if the sale to S J was valid, SJ was entitled, nnder its 
terms, to have the Rs. 8,000 applied to the payment of 1’s decree. 


Hekl, as regards tho amonnt of mesne profits, that nntil attachment 
proceedings were taken out against it, J entitled to pay it to which- 
ever decrec-holder ho pleased. 24 W. It. 415. ——. 


870. P L brought a snit- against TH, and while it was ponding execited 
a bond in favor ef RC: hypothechting the proporty in dispute. Tho 
suit was dismissed with costa s and another awit was brouglt by one — 
M npon‘the bond, and while it wns pending tho property in _ 
wis sold in exeention of H’s decree for costs, and purchased by 5. 
The day after this, a ¢.,on 10th November 1868, P M obtained a mort- 
gage decree, which he transferred to RB, who executed it and attached 
the property ia dispute, when 5S intervened, objécting that the. mortgage, 
the mortgage decroe, and the transfer of the decree were all ficti- 
tions and collusive, and bronght about by PL. This objection having 
been’ rejected, a suié was bronght on the same pronnd aguinst RB, P 
Mand the widow of P L to establish 8’s rights and to stop the = | 
snle. The property was, however, sold and purcliased by D,' who 
was then made a dof¥ndant in the suit. Te | 
After this 'D instituted s snit for confirmation of possession. — 


Both. the-Tower Courts fonnd.that RB wan a benamidar for P L and 
upheld-the title of S in preference to that of D. 


Held, that if D had not been made a defendant, he wonld have been 
by the doctrine of lispendens by the decree passed in the suit. 


» that althongh 8 by virtue of his auction-purchase was not en- 
titled to the property in dispute, yet he was outitled ta a decharstion 
that, so far as the amount of his purchase-money wert to satisly the de- 
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mh 


erso of November 1468, it} should be considered a charge .on the pro- 
perty. 24 W. R859; 360.550 ts . oe 
{4 


871.: Where'n decd of! mortgnge is silent.ns to intorest; payment of 


the ‘bare privcipal: within the year -vf grace is sufficient to bar foreelo- 


surer W.R. Su N. 187. = 


' 872. A finding by a Court that a mortgage decd has beon attested 
by the Registrar of Deedg, and proved by witnesses, is 9 sufficient dis- 
tinct finding. on the, bona, fides of the deed, 9 W. 1. 107. , 


873, A mortgage-decd contained a condition that if the principal 
were ndt vopaid by ‘n corfainday, the mortgage should only be redeem- 
od by payment of one mira of rice for each rupee of the mortgnge- 


‘money. The mortgayee was in possession under a prior iadaraware 


mortgage, and vice rose in the market :—ITeld that the condition was 
unreasounble amd such as should not be enforced in equity. 1M. IL. 


874. Tleld that the ‘term “satisfied ’ as used in section 2 Act 
AIX of 1843, doos not merely signify that the morlgage money mny 
be realized by sale, but that all the stipulations of the mortgage deed 


di Be be performed, and its terms and conditions fulfillod, | N. W. 


875. A lent money to B ona mortgage bond in which it was stipula- 
ted that if the amount lent wag not re-paid ona date specified, tho 
onder was to cause the mortgngod land te be sold and to pay himself 
ont of the proceeds rocounting for any difference to the borrower, who 
was.responsible for any portion of the debt not covered by the pro- 


‘Held that the right which“accried to the lender under'that contract 
was to have hia mortgage lien'on the Iand declared, and to have the 
‘Property sold in satisfaction ; and, if after salo the debt was not satisf- 
ed, to proceed against the debtor for the balance. | 


: Held. accordingly. that a suit to. recover on the bond in question was 
not cognizable, by the Small. Cause: Court,, which could not give plain- 
tiff such 9, decree as the aboye or the remedy to which alone he was en- 


876,, Suit to,set aside. a, cur-i-pesh gece {usufructuary mortgage) of cer- 
tain mouzas, part of the Raj of the mortgagor, for Kecuring repaymont 


“of: Ra, 49,458, ander which the mortgagees hnd béen put in possession. 


The plaintiff admitted his exeention of the deed, bnt alleged, that it was 
executed to secure the amount of.a bond previously executed in favour 
of the mortgagees as a further, sccurity to indemnify a third party, 
and security fur him for advances in tho prosecution of his claim to 
the Ray; that the conditions of ‘the bond to the mortgngees not having 
been odinplied with, there was no sufficient consideration for the: bond 


--and deed which he-had been frnudylently. induced to. execute. Held, 
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that, in the first instance, it lay onthe plaintiff, who soaght to set 

a deed executed by him and perfected by paxssession, to make oat the 
ease alleged by him, and that the onws probundi was upon him to esta- 
blish; at lenst, a prood prima facie title to the relief prayed for, sa as 
to cast on’ the defendants the burthen of proving the consideration for 
the deed. : | | : 


In the absence of clear and consistent evidence on the plaintif’s part, 
establishing tdint the deed was obtained fraudylently and, without consi- 
deration, such decd sustained. 12 M. I, A. 282. 


8377. Ouse. —Plaintiff snes to recover money due on a morteago bond 
alleged to have been excented by defendant’s late hosband EB, and by 
his: brother J who however is relieved hy plamtiff from the dobt, ‘Phe 
conditions of the bond are that plaintiff’s father shonld posseas the mort- 
yapyed property in) consideration of interest only accrning upen the 
principal sum leut, and that the mortgagor should tuke back the pro- 
perty whenever ho should pay the principal sum-to the mortgagee. Tha 
present suit is brought by reason of plaintiff having been dispossessed 
ofjthe property by the share-holder brothers Jand A: Held, that the 
maney tent is recoverable notwithstanding there is no express condition 
in the bond to the effect that it would be recoverable in the event of dis- 
possession by a third party. But as the money ia fonnd to have been 
borrowed by defendant’s husband on behalf of the family with the tacit- 
eonsent of the other members, the plainti® can recover from the pre- 
sent defendant only her share of the debt, 29 W. R, 484. — 


MORTGAGE-MONEY ( Deposit of). 


878 The mortgngor having the option either of depositing the 
money in the Judge’s Court, or of tendering it, if there is sufficient ex- 
cnse for not depositing in the dJndge’s Court, he is not boutid te tender 
the money and prove that tender. 8 W. RR. 223. - 


879. Where a mortgagor allows the amount of his loan to remain in 
the hands of the mortgagee, tuking a receipt for it. Held, that the 
transaction should be regarded as a deposit of money with a banker or 
agent, repayable on demand without interest. | 


A suit to recover the balance of snch moneys is in the nature of a enit 
to recover the amount of u depesit. 2 N. W.P. 409. 


880. If a mortgngor deposits money in Court without placing any 
actual restriction on its being paid over to the mortgaged, but with ox- 
press notice that the mortgagor denies the existence of ang mortgage, 

/ and mtends ta sue to recover back the money so deposited :—Held that 
this is not such a deposit, within the meaning of Regulations T of 1798 
and XVIL of 1896, as will say tho right, of redemption, 6 W. Rt. F. 


881. A mortgagee who once tukes the mort gage-money, as. deposited 
by the mortgagor within time cannot afterwards sue for possession on 
ac ground that the deposit was. made after the expiry. of the year of 
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and that he had applied for the money under wrong information 
rom his agent. GW. 1. 249. 


882. A deposit of the mortgage-money by 1 mortgagor, accompanied 
by n.protest agninst the validity of the mortgage itself, and a threat to 
sue for its cancelinent, imposes no condition upon the acceptance of the 
money so as to render the teuder invalid. A deposit being onee duly 
made, the mortgagor's equity of redemption is saved quite irrespective 

‘of whether: the mortgagee has received notice of the deposit: or not: 


Quere.—Whether, if the mortgagee’s delay in taking the money out 
of Court is due to the negligence of the mortgagor in not doing his 
best towards ensning prompt netice of the deposit being given to the 
mortgngee, the Intter is entitled to hold the: deed ayninst the aceru- 
ing interest. 3 W.R. 185. 


MORTGAGE-MONLY (Tender of). 


883. Payment into Courtof the mortgage-money by the ocenpant 
‘of the mortgaged property, accompanied witha protest and a threat of 
legal proceedings to recover the amount pod into Court, is not a good 
tender , or such a tender, sis contemplated by the Bengal Regn- 
lation XVII of !806, sections 7 nnd &. 


“Section 7 of Bengal Regulation XVII of 1806, provides for the 
equitable right of redemption “ to the mortgagor and the owner of 
such property, ov hislegal representative.” Whether a tender of the 
mortyage-money and interest by a stranger, though in possession of the 
mortgaged property, isa good tender, Quere? 7 M.I.A. 323; 4 
W.R. PC. 37. 


MORTGAGE-PROPERTY (Agreement not to Alienate). 


R84. By an agreement reciting that A had executed a bond in fevor 
of B, for x cortain sum of money, A, “in order tu repay the bond-money 
in the terms in the bond contnined,’? declared that, “ until the repay- 
ment of the money covered by tha bond, he shonld not, from the date 
of the ngreement, convey the property mentioned therein to any one, 
by deed of snlo, or deed of conditional gale, or mokurart pottah, or deed 
of mortgage, or zurt-peshges ticea pottah. Should he make oll these 
transactions in respect of the said lands, the instrument relating thereto 
shall be deemed invalid and as executed in favonr of nominnl parties 
for evading payment of the money covered by the said lands.” 


Held ( Markby, J. doubting), that the instrument operated as a mort- 
gauge to A of the lands comprised therein. , 


Ny precise form is required to creates mortgnge. 5 BLL. R. 
F. B. 2t- 


885, A, indebted to Ti, binds himself to B by deed not to alienate 
his wights in certain property until his debt to B had been satisfied. A 
subsequently gives a puéiec of that property toC, After the crention 
of such Ula Beales to D the rights and interests of A nnder A’ 
deed to B. Held that D has no right ina suit against C to set aside 
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putner, as such prtres had been created prior to D’s purchase, 
and as the lien which B, possessed had not passed to D. 8 W. 
R. 291. , 


886, The following termain a deed“ that, for the security of tho 
payment of this debt the lauds mentioned in this decd are pledged 
by me; and that until the principal money and the interest recited in 
this deed are paid off, | would nut onany account transfer the proper- 
ty pledged to suy body by sale or hibebtlawaz, or gift or mortgryge iu 
any other way” were held to amount to a mortgage. 6B. L. t. App. 
ld, (see 5 B. G. R. 204. Ante No. 884.) } 


887. Tho lands in suit having been mortgaged to plaintiff under a 
bond which covenanted that, until the whole debt dae under the bund 
was not paid off, the mortgagor should nof create any new ineambrauce 
upon the mortgaged property: Held that the wortgagor had no right 
under the terms of the mortgage-deed, to grant a subsequent leage to tho 
defendant in consideration of » lonn upon a bond, the rents deving 
assigned over in liquidation of the debt, and that plaintiff’s prior mort- 
gege must prevail over defeudant’s leuse. 17 W. RR. 560. 


888. A gave a mortgage to Bof certain property as a security for 
money lent, and covenanted not to alienate the property by gift, Hara 
putnee, or otherwise by which loss might be caused to the existing 
actual assets of the property. A subsequently granted aputnec to U. 
B obtained a decree against A for tho amount of the loan, and the pro- 
perty was sold in default ot payment. D was the purchaser at the 
auction-sale. eld, that D could maintain Ins suit against. G to 
aside tlie putnec and for possession. 1B. GW. ALJ. 


889. A mortgage bond provided that tho mortgnge debt should be 
paid in instalments, and that no. transfer by the mortgagor of the pro- 
perty mortgaged so loug as the debt was undischarged, should be. :nade 
or should be valid. Subsequently the mortgugor transferred the mort- 
gaged property, tho sale-deed Broveling that tho unpaid balance of the 
mortgage debt should be paid to the original mortgagees by instal- 
ments, and that any further sum = ghould be paid by the mortgagor. 
Lhe Court of first instance decreed possession to the purchaser, whose 
possession was resisted by the mortgagees on payment of the unpaid 
balance of the mortyage-debt in full. On the appeal of the puruhaser, 
who claimed to pay off the mortgage by instalments, the Court declined 
to interfere with the decree. 1N. W. P. 37. 

MORTGAGE PROPERTY (Alionation of—whileForeclosure suitisPending’. 

890. Where a mortgagee alienates tho mortgaged property while 
tho foreclosure suit brought by him is pending, such alienation cannot 
be allowed: to stand between the mortgngor and those rights to redeein 
which tlint suit in its ultimate issue muy have left opon und affirmed to 
him. 8 W. R. 399. 

MORTGAGE-PROPERBTY (Conveyance of---byMortgagee with power to sell} 


891. and Co. mortgagees, with power to sell, sold the mortgnged 
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property to the. defendants, No: deed ‘was executed until some years 
afterwards when tha amortgagor was dead:. The deed wasin the farm 
followed when a mortgagor is the vendor and the mortgagees. join in 
the conveyance, but the. words of conveyance were by the mortgagees 
alone und without auy ¢anfirnintion by the mortgagor. Held that tho 
purcharer did not, by the deed, ucyniro au, indefdysible ‘estate. * 3 


a. 7) ee a | 


{ Destruation of). fg. “ee we es 
898. By the Hindu, as well as by the English Law, o creditor in 
whose hands a pledge has eeccidentally perished, is notwithstanding 
entitled.to recaver, his debt, in the abgpnce of an ngrecment to the con- 
trary. 7 BL H.R. ALS L116, ee A 


MORTGAGE-PROPHRTY (Hauitable Rule as to Repairs to ). 


893. Held that suit for redemption of land, withont specification 
of details, inclades a claim for restoration of all accretions and improve- 
inénts which it ‘may have received while in the hands of the mottgayee ; 
and if the Court omits to‘adjudicate upon part of the claim, the mort- 
gagor is not precluded, by section 7 of Act VILL of 1859, from bringing 
» second suit in respect of that part. ‘10 BL H.R. 369. | 


894. ° Mortgagee allowed benefit for buildings erected, or permanent 
improvements made, by him upon the mortgaged premises. 2 B. U. 
Nt, 214, : 


. 895. That the By-al-wafa amounted in effect to a mortgage of the 
property, and that, according to the practice of the Courts of Hquity, a 
mortgagee in. possession ought ta be allowed for proper and necessary 
repairs to the estate. , 

‘Where portion of the mortgaged premises was accidentally burned, 
and portion of them fell down, and the mortgagee rebuilt thom, it was 
held that the mortgagor was not entitled to a unless upon pay- 
ment df ‘the sum so expended by the mortgagee, though such sum 
emounted td more than donble the price for which the premises had 
beett conditionally sold to the mortgagee. 5 B. H.R. A. J. 129 


896. Claims made by 2 mortgagee in respect of money laid ont in 
improvements after the expiry of the day fixed for repayment must for 
some time to come dopend on an equitable consideration of all the crr- 
cumstences of the case. ; 

Ultimately the English rule should: be. adopted, under which the 
mortgagep is only allowed to claim for such outlay as has been re- 
quired in order to keep the mortgaged premiscs in a good state of repir, 
end to protect title: 1B. H. R. 199. : os : 


897. When in a redemption suit the lower Courts refused to allaw 
to the mortgagee the expenses of repairs made by him on the mortgaged 
property ( there being no provision as torepnirs contained jn the mort- 
gage deed), the caxe was remanded by the High Court, that it might 
be determined what sums had been expended by the mortgagee in the 
proper and necossary repairs of the mortgaged. property, aud that the 


H 
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mortgagee might be allowed in the decree such’ sums with interest. 5 
B. H. R.A. J. 116. 


MORTGAGE-PROPERTY ‘Purchaser of). 


898, The purchaser of a property after the mortgage has been fore- 
closed and adecree for possessivn obtained, is entitled to get the pro- 
perty free from the lease. 12 W. R. 19. 


899. A party purchasing mortgaged property, after a snit has been 
instituted toenforce the mortgage, takes nothing as against the mort- 
gagee, or as against one whotvlaims undera decreé which directs the 
sale of the property in satisfaction of the mortgage, even though the 
deed ofsule is registered, and the mortgage (which was for less than 
Ks. 100) was not registered. 23 W. R. 382. 


MORTGAGE-PROPERTY (Purchaser of--at Revenne Sale). 


900. Where land, in the possession of a mortgagee, is sold by the 
Mannlatdar, for arrears of Government land revenue: Held that as the 
land revenue is the paramount charge on the land, whoever derives title 
trom the occupants takes it subject to that charge and that, therefore, 
the purchaser at the sale was entitled to the land, free from any mortgage 
lien, 10 B. H.R. 416. 


MORTGAGE-PROPERTY (Purchaser of Share of ). 


901. A mortgagee sold part of the mortgaged property and then fore- 
closed, his purchaser being no party to the foreclosure proceedings. ‘The 
mortgagee aud purchaser afterwards sued for recovery of possession of 
the mortgaged property, after foreclosure. Held, the purchaser could 
maintuin his suit, although he had not beena party to the foreclosure 
proceedings for the: recovery of the mortgaged property, which had 
been purchased by him. -'The foreclosure conferred absolute title to the 
whole property mortgaged on the mortgagee, and any body claiming 
uuder him. 3 B. L. R. App. 148. 


MOBTGAGH-PROPERTY ( Sale of---by Mortgageo ). 


902. Where money is lent upon the security of immoveable property 
of a vature incapable of division, and the mortgagee, on one of the 
instalments becoming due, has to sell the entire property: he does not 
thereby lose all lien over the surplus proceeds. 16 W. R. 246. 


903. The sale of mortgaged property by the heirs of a mortgagee 
after it has been held and enjoyed by them upwards of 60 years, does 
not give a fresh cause of action to the representatives of the mortgagor. 


16 W. R. 96. 
MORTGAGE-PROPERTY (Sale of—in Execution]. 

904. Where property is sold under a decree obtained on a mortgaye- 
bond, the purchaser doss pot purchase merely the rights and interest of 
the debtor, but the right which the mortgagee brings to sell by virtue 
of thedecree. 10 W. R. 291. 
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905. Where the rights and interests of a mortgagor were sould in exe- 
eution of adecree declaring the mortgaged property liable for the mort- 
gaged debt, it was held that a putneedar, who had obtained a pottuh 
from the mortgagor subsequent to the mortgage and in violation of its 
conditions, had no right or title to hold possession against the pur- 
chaser. 10 W.R. 151. 


906. Where a decree-holder brings ‘to sale in execution of his decree 
property on which he holds a mortgage without notifying his incum- 
brance upon it, and on being asked by an intending bidder at the time 
of the sale whether there is any incumbrance on the property, gives 
an evasive answer which misleads the bidder and induces him to 
purchase the property as unencumbered, he cannot subsequently claim 
us against such bidder toenforce his mortgage. 2 N.W. P. 314. 


907. When a creditor who helds a bond whereby property is mort- 
gaged, elects to take a money decree, and in execution thereof brings 
the mortgaged property to sale, he by that sale transfers to the pur- 
chaser the benefit of his own lien and also the right of redemption of 
his debtor. When, therefore, the decree-holder is himself the auction- 
purchaser, he obtains the right to have his lien on the mortgaged land 
satisfied. 23 W. R. 460,461. 


908. Where money is lent on a bond under which property is hy- 
pothecated to the obligee, and the latter obtains a money decree aguinst 
the obligor, not making the property liable for the claim, he is not 
entitled, except by regular suit against the party in possession, to follow 
the property, if it has meantime been mortgaged and sold in execution 
of a decree obtained by the mortgagee. 10 W. R. 27. 


: 909. Where a mortgagee sues on his bond and takes a money-decree, 

jn execution of which-he attaches and sells the mortgaged property, he 

transfers to the purchaser the benefit of his own lien and the right of 

redemption of his debtor; but the transfer does not include ticcadarce 

ri a : the ticcadar was not made a party to the suit onthe bond. 24 
» R. 210. 


910. Defendant No 1(G.C.) on 9th August 1863, borrowed money 
from plaintiff upon a bond, hypothecating property by way of simple- 
. mortgage, On 27th August 1867, he executed a similar instrument in 
favor of defendant No.2 (GB) ona further loan. On 13th May 1867, 
he executed a second bond in favor of plaintiff for the amount ( principal 
and interest ) due under the first bond. On 29th May 1869, plaintiff 
obtained a decree against defendant No 1 for the money due under the 
bond of 13th May 1867 ; and on 13th July 1870, defendant No 2( GB) 
also obtained a decree upon his bond against the said debtor. In exe- 
cution of plaintiff’s degree, the property was sold and purchased by 
decree-holder on 25th August 1870. After this ( G B ) also executed 
his decree and attached the property which, notwithstanding plaintiff’s 
objection, was put 1p to sale and purchased by ( GB), who obtained 
possession, plaintiff sues to have the snle to the lutter set aside, and 
his own purchase upheld: Held, that plaintiff, on purchasing at the 
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sale in execution, took snbject to the defendant’s security to this extent 
that the defendant by paying off the prior debt might establish his 
own security. 


Held, that the question whether plaintiff’s first security was oxtin- 
guished by his taking s second security, covering the original debt 
with interest, would depend upon the intention of the parties which, 
iu this case, was shown by the original boud having remained in the 
possession of the creditor. 23 W. R. 338. 


MORTGAGE-PROPERTY ( Saving---from Salo ). 


911, An objector who wishes to save mortgaged property from sale, 
is bound to pay whatever the mortgsgor is liable to pay under the 
decree. 7 W.R. 493. 


912. Section 9 of Act I of 1843, enacts, that Collectors shall, at 
any time befure sunset of the latest day of payment, receive asa deposit 
from any party, not being a proprietor of the estute in arrear, the 
amount of the arrear of revenue due from it, to be carried to the credit 
of the said estute at sunset aforesaid, unless before that time the arrear 
shall have been liquidated bya proprietor of the estate. And incase 
the party depositing, whose money shall have been credited to the 
eatate as aforesaid, shall prove, before a comptent Civil Conrt, that 
the deposit was made in order to protect an interest of the said party, 
which would have been endangered or damaged by the sale of the estate, 
he shall be entitled to recover the amount of the deposit, with interest, 
from the proprietor of tho said estate. Held, upona construotion of 
this section, that it only gave a personal right of action against the 
proprietor, aud did not create a lien on the estate. 


A mortgaged his estate to B. The mortgagor died, leaving a child- 
leas widow his heir. A. had children, living, at-his death, by a former 
deceased wife. ‘The widow of the mortgagor, who was in possession, 
let the estate fall into arrears for Goverument revenue, when the re- 
presentative of the mortgayee, in order to save the estate from public 
sale, paid the arrears. The mortgagee’s representatives afterwards 
brought a suit against the widow to recover the amount so paid 
which suit did not raise any claim against the estate itself, but sought 
only to make the widow personally liable, and a decree was obtained 
against her to that effect. When execntion of the decree was sought 
to be enforced against the widow, by sale of the estate, the mortgagor’s 
contingent reversioners intervened,and the Court held that execution could 
not issue against the estate of the mortgagor, which was uotliable. A 
supplemental suit was then bronght by the mortyagee’s representative, 
to recover the amount of the decree so obtained, with interest, and for 
sale of the estate: ‘The High Court held, upou the construction of 
the 9th section ofthe Act I of 1845, that the action to enforce the 
decree was confined to the widow’s interest in her husband’s estate, 
which estate could not be sold. . 


Upon appeal the Judicial Committee, in affirming the judgment, held, 
that the decree so obtained against the widew in possession, could 
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only be enforced against her property in respect of such interest:in 
her deceased husband’s estate xs she possessed. Held, further, that 
there were to courses open to the mortgagee’s representative, first, 
to have instituted a suit to enforce the mortgage, and to tack to the 
mortgage the amount of the arrears of revenue paid to save the estate, 
and for a sale, or, secondly, to have proceeded under the 9th section 
of Hi Act I of 1845, in w personal action. 11 M.I.A. 241,262; 8 W.R. 
P. C. 17. 


MORTGAGEE. 


913. A mortgagee is entitled to interest on account of the balance 
of putnee rents paid by him. 1 W. KR. 133. 


914. The proper sum to be allowed a mortgagee for surinjamee 


is what he has actually spent as expenses of his management. I 
W.K, 133. 


915. Nodecree to be given against a person as being the real 
mortgagee, without evidence of the bexuwmee holding. 1 W. R. 133. 

916. A bona fide mortgagee without notice, who has foreclosed, is 
not affected by any arrangement between the mortgagor aud other 
parties. 2 W. RK. 64. 


916. A mortgagee who does not take possession of the mortgaged 
property atthe expiration of the period of grace, but elects to give 
the mortgagor time to pay his debt, cannot complain if the latter sells 
the property to other parties, who are willing to pay off the murtgage 
debt. 24 W. R. 429. 


918. A mortgagee cannot be bound by a decision reiating to the 
property mortguged iu a suit instituted long after the date of his mort- 
gage, to which he was nota party ; uor can he be deprived of his right 
to enforce his lien by a subseqnent sale of the mortgagor’s right, title, 
and interest. 12 W. R. 362. 


919. Where a mortgagee becomes the purchaser of property sold, 
under a decree for sale obtained by him on his mortgage; it is not ne- 
cessiury that the mortgagor should join in the conveyauce of the pro- 
perty to the mortgagee. 12 B.L. R. App. 7. 


ord 


920. Where a mortgagee, having the option of selling the mortgag- 
ed property or suing the mortgagor, elected the latter alternative and 
obtuined a decree, his costs were disallowed by the Appellate Court. 
The defendant having committed further default as to instalments, 
the plaintiff sued him again and the first Court decreed the suit 
without costs:—Held that the first Court could not do otherwise 
than follow the rule previously laid down by the. Appellate Court as 
to costs; but that should the defendant default again, it would be 
wellto consider the whole circumstances of the cuse. 23 W. KR. 84. 


921. A mortgagee who executes a lease in favour of mortgagor 
stipulating to pay him a certain amount annually as rent, is, as far as 
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the payment of that sum is concerned, a tenant of the mortgagor, and 
must be sued for any arrears of such rent under Act X of 1859. W.-R. 
S. N, 93. “ 2 


922. The mortgagee of the property sold subject to his mortgage 
is not entitled to have the surplus proceeds paid to him in satisfaction 
of the decree which he had obtatined upon his mortgage, and upon 
which he had issued execution, 6 W.R. Mis. 18. 


933. Plaintiff having asked for and obtained the residue of the 
sale proceeds after all the judginent-creditors had been fully satisfied, 
was held not to have abandoued his right as mortgagee. 7 W. RK. 399. 


MORTGAGEE (After Foreclosure). 


92%. A mortgagee after foreclosure is entitled only to so much of 
the property as belongs to those members of the family with whom he is 
dealing. 1 W. KR, 334. - 


MORTGAGEE (Duty of). 


925. A mortgagee in possession of mortgaged premises is bound to 
keep them in necessary repair, and is at liberty to charge for the same 
with interest. 9. W. R. 488. 


MORTGAGEE (First and Second). 


926. Where a person mortgages his property first to A, and then 
to B, B takes the mortgage subject to A’s hen. A is not bound to 
warn B that he has a previous lieu; it is the duty of the borrower to 
give allinformation to the lender. If A stood by while the borrower 
was negotiating a loan with B and kept silence though he knew that 
the borrower had again pledged his property to B, such silence could 
not be construed into a waiver of his claim, or in any way affect his 
rights, 4 W. R. 45. . 


“927. Second mortgagees, failimg to preserve their lien on the es- 
tate by paying off the debt due on the prior mortgagee, cannot com- 
pluin ayainst the first mortgagee for taking advantage of the right which 


the law gives him of enforcing his claim against the mortgaged pro- 
perty. 1 W. R. 20. 


MORTGAGHE ( Fraud of ). 


928. The mortgagee in possession and another having sought to 
deprive the mortgagor of his title to redesm by means of a secret pur- 
chase of tle mortgaged estate between them including the frandulent 
device of a sale by auction for arrears of revenne, such arrears being 
designedly incurred by the mortgagee in possession, it was held that a 
suit for redemption and for possession instituted many years after the 
sole fur arrears was not barred by section 24 of Act I of 1845. 


Ifa mortgagee in possession fraudulently allows the Government Re- 
venue to full into arrears with a view to the land being put up to sale 
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and his bnying it in for himself, and he does in fact become the pur- 
. Chaser.of it at the Government sule for arvears, such a purchase will not 
defeat the equity of redemption. 5 W. R. P. C. 83. 


929. JM and M pundahs borrowed money from R and G, bhu- 
gute on the security of u simple mortgage of a share of 4 talooks in- 
cluding one called kalleanghu. In the following year, Rand G obtain- 
ed a simple money decree aguinst the pundahs and attached their share 
in the falooks, but did not proceed tu sale. The year after, one B L bhu- 
gut advanced a sum upon a simple mortgage of the same share of kal- 
leangha, which money was immediately handed to R and G in satis- 
faction of another advance which they had made to the pundhas; the 
sum advanced by BS was procured through the agency of R. Subse- 
quently B L obtained a simple-money decree for his debt and attach- 
ed'and sold the share of talovk kulleangha comprised in his security 
and purchased the property himself at a small price, notice of R and 
G’s claim having been given prior to the sale. R and G then brought a 
suit against the pundahs B L and others with the object of determin- 
ing plaintiffs’ mortgage lien and obtaining an order for the re-sale of 
the 2 annas share of 3 outof the 4 éalooks including kalleangha. 


Held that as plaintiffs had fraudulently concealed the fact that they 
had themselves made a prior advance upon the same property, they 
could not set up their rights as mortgagees in opposition to B L 
The effect of their fraudulent statements was that BL must be consi- 
dered the first mortgagee, and the fact of his having purchased the 
property himself at a sale in execution, after notice of plaintiffs’ mort- 
gage, did not affect his rights as mortgagee. 11 W. R. 286, 


MORTGAGEE (In Possession). 


930. There is no law restricting a mortgagee to the receipt, by way 
of interest, of the amount of principal lent. The mode of calculation 
to be followed in such cases is every year to add tle amount of interest 
to the principal sum. and then deduct the value of the usufruct. 2 


W. R. 289. 


931. Under an English deed a mortgagee is entitled to possession 
before foreclosure immediately upon default, and he would hold pos- 
session subject tu his own right to foreclose and to the mortgagor’s 
right to redeem. 

The decree in the foreclosure suit would not be bindingon a party 
who purchased bona fide the rights of the mortgagor, or a portion of 
them, before the pendeney of any suit against the mortgagor. 6 W. 


R. 269. 


932. Possession hy mortgagees cannot be adverse to the heir of 
the deceased mortgagor so as to make limitation apply. W. R. S. N. 58, 


933. Held that a mortgagee in possession of land was bound ‘to 
cultivate the best crop which it was ordinarily capable of yielding. 2 


H.R, 2tl. 
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934, A mortgagee (if unable to obtain, or if deprived of possession 
. the property mortguged) may sue for the consideration-money. 1 
. R. 366, | 


935, In asuit by a mortgagee for possession of the mortgaged pro- 
perty, on the allegation that some of the defendants under subsequent 
mortgages and purchases had oppossed him in obtaining possession, and 
to have it declared that the said mortgages and purchases were inopera- 
tive. Held, that the plaintiff had but one cause of action upon his mort- 
puge-deed, and was right iu joining all the defendants in this suit. 22 


W.R. 5. 


936. Held that a mortgagee whose bond was registered was entitled 
under section 230 Act VIII of 1859, to recover possession of the mort- 
gaged land, of which he had been dispossessed, under a decree obtained 
xgainst his mortgagor, by another mortgagee, whore mortgage bond 
had been subsequently registered, on condition _that he satisfied the 
claim of the decree-holder : otherwise the defendant to be entitled to 
possession on his satisfying the plaintiff’s mortgage claim. 2 B. H. R. 209, 


937 It is not necessary before instituting a suit against a third party 
to obtain possession as mortgagee, to first establish title under the 
deed of mortgage in a suit aginst the murtgsgor. It is necessary 
that the mortgagee should show the extent of the rights aud interests 
of the mortgagor in the property sued for. 

But it is sufficient for this purpose to make the mortgapor a defendant 
in the suit, and there is no necessity for a separate suit agaimsé snch 
mortgagor, 2 N. W.P. 72. 


938. -A deed of mortgage, and conditional sale, contained 8 co- 
venant for possession by the mortgagee during the mortgage term. 
Possession was withheld, though the mortgagor received the mortgage- 
money. Held, that an action would lie by the mortgagee against the 
mortgagor for recovery of the principal and interest, money advanced. 


4 M. 1. A. 444, 


939. A mortgagee in possession of the mortgaged land, who, in- 
stead of letting it to ryots and reslizing the rent in the ordinary way 
cultivates it himself, is not responsible or liable to account for the whole 
of the profits arising to him by farming the lund, but only for such profits 
as he would have realized had he let i6 to a tenant, or as the mortgagor,, 
would have realized had he let it. 7W.R. 244. 


910. Held that a mortgagee in possession was entitled to be allowed} 
for expenses incurred iu connection with the Revenue Survey of “* ~ 
land mortgaged tohim. 2 B. H. R. 220. 


941* On a question of the right of a mortgagor to redeem by deposit 
of the principal sum due only, the length of possession by the mortgngee 


is immaterial. 6 B. L. R. App. 53. 
912. Suit fur Government revenue paid by mortgagee in possession 
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‘of property mortgaged for a debt secured by an instalment bond execut- 
ed in his favor by the mortgagor through a mookteur. Although the 
plaintiff could not prove the execntion by the defendant of the power 
of attorney in the name of the person alleged to have signed the boud 

- for the defendant, yet as the plaintiff had paid the arrears of revenue 

‘due on the mortgnged property in the bona fide belief that he had a 
rightful interest in it, and would thereby save the property from sale, 

_ aud be entitled to recover the money so paid, such payment was held 
to be uot officions and the suit was decreed. 5 W.R, 19 


943. Mortgage of a village which was partnership property, made 
by some of the partners for the benofit of the firm, held binding on a 
member of the firm, though not executed by him. 


In pursnance of a stipulation contained in a mortgage-deed, that the 
mortgngees should be at liberty to place a Metha (or clerk ) of their 
own to receive the collections, to be paid a weekly salary by the mort- 
ggor, such officer was appointed, who received the collections for the 
first few years, and paid them over to the mortgagees, but afterwarda 
discontinued such payments, and handed over the amount of the col- 
lections to the mortgagors, An attachment having issued against the 
estate at the suit of a late partner for the amouut of his share of the 
Property upon a dissolution of the partnership, held by the Judicial 
Committee ( overruling the judgment of the Sadder Court ), that the 
appointment of a mehta by the mortgagees was a possession by them 
only so long as he continued to pay the collections over to the account 

' of their mortgage, and that the subsequent payment by him of the 
collections to the mortgagors did not create a forfeiture by the mort- 
gagees ; the effect of the power to appoint a Mehta being merely 
equivalent to the mortgagees’ right to receive the rents and profits if 
they should thiuk fit, and would not operate so as to postpone their 
security to the attachment subsequently obtained, unless they permitt- 
ed the payments to be made to the mortgayors after notice of such at- 

tachment. 2 M.I.A. 487 ; 6W.R.P. C. 10,11. 


944. A mortgagee in possession occupies a fiduciary position towards 
all the persons interested as proprietors in the mortgaged estate, 
and to all he is answerable for whatever mesne profits he may receive 


‘in excess of the amount which he is entitled to receive by law or agree- 
ment. 


And when some of the proprietors assert claims, and assert such 
_Claims on behalf of themselves alone, he is entitled to require the claim- 
ants to establish the extent of their claims. 

It is the practice of the Courts to accept the Jummabuniec papers 
which are filed by the putwarees under the Zamindar’s supervision as 
prima fiacie evidence of the profits of the estate, it being open to the 


mortgagee in possession to show that the amounts entered could not 
with due diligence be cullected. 2N. W. P. 217. 


945, Where an auction-pnrchaser at a sale in execntion of a mort- 
gegor’s rights, forcibly dispossesses the mortgagee, the mortgagor is 
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not liable for the purchaser’s illegal acts. The mortgagee should have 
retained possession and taken measures to prevent forcible dispossession 
or to recover possession against the purchaser. W.R.S. N. $48. 


946. A mortgagee in possession, in paying the Government revenue 
to save the estate mortgaged to him, has a claim on the mortgagor for 
his lachesin not paying that revenue which, under the mortgage deed, 
he was bound to pay. W. RK. 8. N.210. 


947. In asuit for possessipn of property which plaintiff’s vendor 
( K ) had purchased from one A. R. K, the defendant in possession, 
claimed to be entitled to retain possession as purchaser under a salein 
execution of a decree against A, which had been obtained on bonds which 
pledged the property althogh the mortgage was not declared in the 
decree: Held that, if R K could prove that by the bonds in question 
this property was pledged as _ security for the debts covered by them he 
would be entitled to remain in possession. 24 W. R. 94, 


948. A loan transaction in 1837 was effected by two deeds first a 
Kubala,an absolute deed of sale, and secondly, an Ikrarnamah, or deed 
* ofagreement, constituting a mortgage. 


The Ikrarnamk provided, that if the mortgagor paid, within ten years, 
alump sum at the rate of 12 percent. interest, he was to recover back 
the estate and the balance of collections less charges. The mortgagee 
entered into possession, No interest on the principal sum was paid at the 
time stipulated, and in 1859, @ redemption suit was brought by the mort- 
gagor’s heir and for possession. Held, (1) that the Ikrarnamah did 
not take the case out of an ordinary mortgage transaction; (2 ) that 
Bengal Reg. XV of 1793did not apply, and an account directed to be 
taken of what had been received by the mortyagee, upon the footing, thut 
the interest which accrued from time to time, was to be set off against the 
rents and profits received, and the mortgagee ,only to account to the 
mortgayor, for the rents, profits, and interest which he might have re- 
ceived, over and above thé interest then due to himon the mortgage. 


+ 


Semble.—Section 6o0f that Regulation is repealed by section 7 Act 
XXVIII of 1855. 14M. 1A. 443. 
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949. Exposition of the nature of the accounts to be kept by a mort- 
gagee in possession. W.KR.S. N. 177. 


95. Since the repeal of the usury laws, a mortgagor, and mortgn- 
gee may make what contract they please with reference to the profiits 
of the mortgaged estate, and the mortgagor may by contract deprive 
himself of the right to compel the mortgngee in possession to account 


for the profits. 6 W. R. 283. 

951. Inasuit to recover possession of mortgaged property on the 
allegation that the usufruct had liquidated principal and interest, the 
production of accounts is necessary. GO W. R. 84. | 
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952. Inthe case of a mortgage by a 2uri-peshgee lease, the mortga- 
gor is entitled to an account from the mortgagee notwithstanding an 
express stipulution in the lease that the latter shall not be lable to 
account. 6 W.R. 6, 


} A mortgagee in possession is required to account to the mort- 
gagor, previously to bieng allowed to foreclose. 1 W. R. 366. 


954. Toenable a Court to ascertain the smount received by the 
mortgagee whilst in possession, the gnortgagee should file his jum- 
ma-wassil-bakee papers, and proceed generally in accordance with sec- 
tion [1 Regulation XV of 1793. 5 W.R. 53. 


995. According to section 10 Regulation XV of 1793, itis the duty 
of the Court to take an account of the receipts of the mortgayee in 
possession, and then to adjust the mortgage account of principal and 


interest. ‘W.R.S. N. 109. 


950. In a suit for redemption of mortgaged lands, accounts must 
be made up before a decree is passed, that it may be ascertained whe- 
ther or not the mortgagee has been paid off, &. 2 N. W. P. 207. 


957. Ina redemption suit under the old law for the possession of 
land the subject ofan usufructuary mortgage, the plaintiff is entitled 
to an account, even though the terms of the original agreement exempt 
the defendant from his liability to an account, and although the priu- 
cipal sum advanced is very small. 10 W. R. 3867. 


958, The duty to which mortgagees are bound by section IT Re- 
gulation XV of 1793 is to keep an account of gross receipts from the 
property mortgaged, and ujlso the expenses of management and preser- 
vation. The gross receipts must be such as the mortgagor bimself 
would have been entitled to; and if he could not, by reason of an in- 
tervening lease, call for an account of the collections, neither can his 
mortgagee ; and ifs valid engagement is mude, qualifying the usu- 
fructuary possession, the account of the receipts must be subject to 
that modification. 

The verification reqaired by section 11, of the mortyagee’s accounts 
need not be by his personal oath in all cases. The Legislatnre never 
intended that aman should swear positively to knowledge of that of 
which he can have no personal knowledge. Jl W. RR. P. CG. 19. 


959. Itis the duty of a mortgagee of fractional shave of an estate 
held in joint tenancy to see that he receives out of the estate all that 
the mortgagor ought to have received, not only that all assests are 
realized and brought to account, but that the expenses are regulated 
with care. e 

One of several joint mortgagors can sae alone to redeem, there be- 
ing no necessity to determine the extent of his share in the mortgag- 


ed property. 2 W. R. 150, 


960. Held (by Phear J) that mortgagces are bound to exhibit the 
detailed items of all their actual receipts and disbursements to the 
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time of accounting, verified by themselves and accompanied by all 
vouchers. 9 W. KR. 572. 


961. A mortgngee in possession is bound to give an acconut of al 
payments made towards the liquidation of his mortgage. On his refu- 
sal or neglect to furnish such account, every presumption will be made 
against him. 6 W. R. 127. j 


962. Where a mortgnge lease was granted, and whilst the term 
was running, the mortgage account could not be taken ; but where the 
lease had expired the account to be taken on the ordinary footing of 
the receipt of rents and profits of the mortgaged estate. 6 M. 1. A. 423. 


963. Though a mortgage be not an usufructuary mortgage, the 
mortgagee in possession is bound to give an account of the profits rea- 
lized by him from the mortgaged property so long as it was in his 
possession, whether he took possession with or without the consent 
of the mortgagor. 7 W. KR. 30. . 


964. Mortgagees in actual possession should under section 11 Re- 
gulation XV of 1793 be examined is to the truth of mortgage ac- 
counts, excluding persons who according to the manners and customs 
ot the country are unable to appear in Court, or others who from 
their position are not likely to be acquainted with the actual state-of 
the facts. Where one ofthe co-sharers has a competent knowledge 
of the facts, his deposition is sufficient to prove the truch of the ac- 
counts. I4 W. R. 66,67. 


965. In a snit to recover from the mortgagor the sum advanced 
to him by the plaintiffs, he having unlawfully dispossessed them from 
the land, the Lower Court fouud that the mortgagor was lawfully in 
possession, and that the money advanced had all been satisfied out of 
the proceeds of the land received by the plaintiffs. Held, that in 
such a suit the plaintiffs who were really the accounting parties,could 
a complain that no account had been required from the mortgagor. 
1 W. R. 11. 


966. When the account of the mesne profits and expenditure by 
the mortgagees in possession are unsatisfactory, an account, whether 
as incidental to the question of foreclosure, orredemption, 18 to be 
taken, as provided by Bengal Regulations XV of 1793, section 11, and 
I of 1798, section 3. 10 M.I.A. 1. 


967. The Zilla Courts, in coming toa conclusion as to the state of 
the mortgage accounts having proceeded not upon proof of the actual 
collections which were or ought to have been made by the mortgagees, 
but upon materials which were in great measure speculative and con- 
jectural, their decision was set aside. 1 W.R.P. C.19. 


968. In taking the accounts, as between a mortgagor and a mortgagee 
In possession, the interest may be set off from time to time againt the 
rents and profits, the mortgagee only accounting to the mortgagor for any 
rents, profits, and interest on the same which he may have received over 
and above the interest due to him upon the debt. 10)B. L. R. P. C. 386, 
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969. Held, upon the construction of section 11, Bengal Regulation 
XV of 1793, that the production of accounts by a mortgagee in posses- 
sion seeking to foreclose cannot be called for when there is niether plea 
nor proof that the usufruct had liquidated the principal and interest, 

and where no deposit had been made to cover the balance admitted to 
be due. | 


The necessity. for a mortgagee in possession to produce his accounts 
arises :— 

First, when the mortgagor has deposited the principal money, leav- 
ing the question of interest to be settled by an adjustment of the account. 


Secondly, when the mortgagor has deposited all that he admits, or 
alleges, to be due; and 


Thirdly, when he pleads and undertakes to prove, that the whole of 
the principal and interest has been liquidated by the nsufruct of the 
mortgaged premises. 10 M.I.A. 341; 5 W.RK.P. C. 47. 


MORTGAGEE (Prior and Puisne). 


970. The role of Hindu law that a mortgage with possession takes 
precedence of a mortgage of a prior date, but unaccompanied by pos- 
session does not apply to Guzrat. 


Where in Guzrat the defendant, a puisne mortgagee in possession, had 
notice of plaintiff’s prior mortgage, the defendant was held not en- 
titled to claim the benefit of the above rule of Hindu law. 


Registration could not of itself alter this rule of Hindn law except 
eo far as effect may be given to it by Statute, and registration secures 
the same object which the Hindu law intended to secure by requiring 
possession, viz., notice to subsequent incumbrances of the existence of 
a prior incumbrancer. 11 B. H.R. 41. 


971. The security to which a mortgagee becomes entitled under the 
ordinary form of mortgage in the mofussil is the right to sell the en- 
tire estate of the mortgagor as the same existed at the date of the 
mortgage, and he cannot be deprived of this security by any subsequent 
charges on the property or prior unregistered charges which the mort- 
gagor may create or have created. When he brings the property to 
vale, the sale is an out-and-out sale of the estate of the debtor, and the 
purchaser takes the property subject only to those encumbrances which 
were in existence at that date, though such of the subsequent encum- 
brancers as may, at the time of the sale, have taken out execution, 
a ooh a right to satisfy their claims from the surplus proceeds of 
the sale. 


In applying section 259 of the Code of Civil Procedure to cases of 
the above description the words “the right, title, and interest of the 
defendant in the property sold’’ must be understood as meaning the 
right, title and interest which the decree ordered to be sold, ¢. ¢., the 
right, title, and interest which the judgment-debtor hac in the pro- 
perty at the time of the mortgage. 7B. H. R.A. J. 146. 
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MORTGAGEE (Suit by—to raise 


972. A mortgngee clkiming title otherwise than from the execution 
debtor is competent, on behalf ‘of himeelf and his ‘mor r, to ‘sue to 
raise an attachment’ on the property of which he's. 

The Court of first instance found against. the defendant, on a matter 
of fact, but decreed in his favour on @ point of law; and, on appeal 
by the plaintiff, the defendant omitted to file & memérandam of ob- 
jectiona to the adverse finding of fact of the Court of: first instance. 
The Appellate Court, without going into the question of faet, ‘oan- 
firmed the deoree of the Court of first instance on thé: point of law. 


Held that the High Court, in special appeal, could under these cir- 
cnmstances, give judgment in favour of the plaintiff without a remand. 
5B. R.A. J. 194, 


MORTGAGEE (Without Possession). - * 


973. A mostgage without possession is not, in Hindu law, abso- 
Jutely invalid but is binding as betweem the mortgagor and mort- 
pagee. a ; | 

A purchaser with possession ata Conrt’s sale, whose certificates of 
sale is registered, bayd the right, title and interest of the debtor, 
burdened with the lien of a prior mortgagee, without possession, 
whose deed of mortgage is registered. 9 B. a KH. 304. 


974. In order that a Hindu mortgagee may successfully maintain 
an action of ejectinent against third persons wrongfully in possession 
of the mortgaged property, it is not necessary that such mortgagee 
should have been put in possession by his mortgagor. He can bring 
his action based upon the title of his mortgagor, rf the mortgagor had 
«x good titie to the land, and was in possession of it within twelve 
years before the suit was brought. 


. A mortgagee is not affected by a Mamlatdars’ order, made undor 
Bombay Act Vof 1864, on the application of the mortgagor for pos- 
seasion subsequent to the date of the mortgage. 9 B. H. R. 270. 


975. A mortgage ‘in the konkan without possession is invalid as 
agninst a subsequent mortgagee with possession, but the registration of 
such a mortgage cures any defect or sn solace arising from the 
non-completion of the transaction by delivery of possession; and a 
deed so registered is good against 8 non-registered mortgage though ac- 
companied by possession. 8 B. H.R. A. J. 50. 


976. The right of a mortgagee without possession to foreclose docs 
not cease 12 years after his alleged mortgage. The possession of tho 
mortgagor is not to be presnmed to be adverse to,but may be perfectly to 
reconcilable with the subsisting lien of the mortgagee. Tho question 
of limitation depends on whether there is a mortgage actuslly == 
ing and acknowledged by the acts and conduct of the parties within 
years before suit. 1 W. R. 240. : 


977. The mortgagee without possession of certain Janals tn 


Poly. 


(under a mortgage-deed of ‘the Ist of August 1864) on the 16th of Ap- 
ril 1807. ebtai ate decree awarding to him posseasion of the mortgag- 
" 4 nthe ; th of July following, the mortgagor .sold the 
te ee who had distinct. notice of the 
2 as | of sale was.daly registored. The plaintiff there- 
upon ‘chimed ‘to’hold ‘the premises free from the mortgage. . 
Held thut,.thaygh a mortgage in the Dekhan must be accompanied 
by :pesseasinn :to,give, it malility aginst third parties, it.ie not nbso- 
lately, ¢oid fox. want of auch possession, and that the. plaintiff, having 
notice gfit,,akonid not be allawed to hold the premises free from the 
mortgage. 7 B.H.R. A. J. 60. 


978. A mortgagor is not bound to give notice to his mortgagee of 
a transfer of his rights. 12 W. R. 105. 


979. A mortgagor creating an encumbrance subsequent to the mort- 
gage mast Biomiemne it has nat injured the out-turu of the property. 
12W.R, 19. | 


The acknowledgment im writing of the title of a _ 
need not be made directly to the party entitled. 3 N. W. P. 72. 


981. A suit for redemption does not bar the mortgagor from after- 
wards suing the mortgagee in possession for mesne profits payable 
between‘the date of suit and the execution of decrees. 7 W. R. 264. 


982. Where a mortgagor omitted to plead in the foreclosure suit that 
he:did no& obtain the whole of the consideration-money, he was not 
permitted to.set up.that plea for the first time in the subsequent suit for 
poasession, W. R.S.N. 206. 


983. A mortgagor cannot ask for a decree for possession without 
tendering the whole of the mortgage-debt. 17 W. R. 342. ) 


A Judge has no discretion to extend the time allowed to a 
mortgagor under section 8 Regulation XVII of 1806. 5 W. R. 


‘Mis. $l. 


985. The mortgagor’s iegal representative is the person who either 
by law or by contract between the parties succeeds the mortgagor in 
the position which he holds relative to the mortgagee, in respect of 
the property: and a succession of this kind may occur either by the 
death of the mortgagor or by assignment of the equity of redemption. 
23 W. R. 


986. Where the mortgagor represents himself as the owner of the 
property mortgaged, though another party in another suit alleged him- 
self to be the real owner and afterwards denied the allegation, yet 
as.the mortgagor dealt with the mortgugee as principal, he is = 
to the mortgage. 41 W. R. 366. ~ # Sy 


937. Where a mortgagor sage to recover possession of the mortgaged 
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property. on the gronnd that the loan has been paid off from tho | as- 
wets of the estate, and that he is entitled to recover surplus collections, 
and the Coutt fiuds that a large balance iu faror of the mortgagee still 
exista, plaintiff is not entitled to conditional decree, ond the suit shoald 
be disiwniased. 8 W.R. 369. | 


MORTGAGOR (In Posacasion ). 


988. If ainortgagor in possession who is entrasted with the démini-. 
on over the inortguged property by the mortgagee in er the pro- 
perty is in a mortgage in the English form, wilfully defautt®'and causes 
the property to be sold for arrears of Government Revenue for the par- 
pose of defrauding the mortgagee and purchases it benamee, he is liable 
to be punished for criminal missppropriation under séction 405 of the 


Penal Code. 5 W. R. 280. 


989. A dealing between the ticcadar of the mortgagee and the mort- 
gagor, by which the former becomes the purchaser of the mortgagor’s 
rights, does not of itself necessarily change the relative positions of the 
ticcadar and the mortgagee, aud convert the former into mortgagor 
in poasession. | W.R. 201. 


990. The defendant mortgaged certain premises to the plaintiff by 
a deed of mortgage which contained a condition that the mortgagor 
should remain in possession so long as the interest was regularly paid. 
Default in payment of the interest was made, and the mortgagee sued 
for possession of the mortgaged premises. 


Held, that the mortgagor was eutitled to equitable relief against the 
entry of the mortgagee on payment of all arrears of interest, together 
with interest upon each instalment and costs; and three mouths’ time 
bles ao to the mortgagor to make such paymonut. 6B. H. R.A. 

« W2I; : 


». 991. The transaction of mortgage effected by a bye-bil-wafa is, under 
the Regulations, essentially the same in regard to the relation between 
the mortgagor and the mortgagee as an English mortgage. 


Althogh the mortgagee has, on the occurrence of the default named 
mm the deed, a cause of action tu recover possession, if withheld from 
him adversely, he has no cause of suit if possession by the mortgagor 
1s from that time held and continued with his permission. And so long 
as the relation created by the bye-bil-wafa can be said to be subsisting, 
it would probably be right to infer that the pussession of the mortgag- 
ed property by the mortgagor was held with the permission of the mort- 
gigee, unless some act was done, or claim advanced, by the mortgagor 
inconsistent with the subsistence of such a relation. 

‘It would be reasonable to infer from the payment of interest that 
the mortyagor’s possession was permissive, but such possession ought 
not to be treated us adverse so long as the mortgagor asserts a title to 
redeem and advances no other title inconsistent with it. 22 W. R. 543. 


_ 992, The defendant mortgaged certain immoveable property to the 


‘Y).-° BV. 


plaintiff by a bye-bil-wafa, or deed of conditioun! sale, dated‘2%h Ja- 
nuary 1851. The deed stipnlafed that the’ niortgage-debt' ‘should be 
repaid on the expiration of ‘three years:from:the date of. the execation. 
The. money was not repaid at the stipnluted period, and the mortgagor 
remained in possession of the property, but there was some evidence 
to show that he had made paynienta of interest on the mortgage-debt 
to tho plaintiff. In February 1870 the plaintiff todk proceedihgs to fore- 
‘close the mortgage, and on 16th Fabruary 1872 he instituted a suit 
for possgaging of the property. The defence was that the anit was bar- 
red, the Wgntiff having been out of possession for more than twelve 
yeara previous to the institution of the suit. Held, that payment and 
acceptance of interest was evidence of the continunnoe of the relation 
between the parties created by the mortgago-deed, and until the 
mortgagor advanoed any rights adverse to the mortgages, the posxes- 
sion of the mortgugor wna permissive, and no cause of action acorred to 
the mortgagse. 14 B. L. R. 315. 


993. A mortgage made in 1845 in the English form, contained a pro- 
viso for redemption, and for the mortgayor continuing in possession 
unti] defaulé in payment, in which event the mortgage deed gave a right 
of entry to the mortgagee. Default was made in payment of the mortgage 
money by the mortgagor, but, no steps were taken by the mortgagee to 
obtain possession. tn 1849 the mortgagor so'd part of the mortgaged 
estate, and the puchaser entered into possession and registered his title. 
The assignee of the mortgagee afterwards brought a suit for foreclosure 
to which the purchaser was not made a party, and in the year 1862 
obtained a decree for foreclosure. Ina suit brought by the assignee 
of the mortgugee against the purchaser for possession of that part of 
the estate so purchased by him from the mortgagor, held, by the Ju- 
dicial Committee, affirming the judgment of the High Court at Calcutta, 
that as the mortgagor after default, and the purchaser under him had 
been in possession for more than 12 years before the suit for possesion 
was instituted, the Limitation of Suits Acts XIV of 1859, section |, 
cl. 12, was a bar to the suit. 14 M.I. A. 144. 


NORTIAGOR, RIGHTS OF Purchaser of). 


994. Where property, with legal encumbrances upon it, is sold in 
execution of a deoree obtained on a mortgage-bond, it is sold subject to 
the encumbrances, and the purchaser can only recover possession on 

off thuse eucumbrances, 24 W.R. 348. ° 


995. The purchaser of the rights of a mortgagor who obtained pos- 
reasion of the property, cannot be ousted summarily bya subsequent 
parchaeer of a money decree against the mortgagor.' 9 W. R..38). 


MORTGAGOR ( Tender by ). 


996. A tender by one or more. of several mortgagors is not such as 
& mortgagee is: bound to accept, unless itis made conjointly by the 
whole of the mortgagors, or on their behalf,and with their consent. 


21 W. R, 428. 
Where a decrce dectored plaintiffs’ right to redeeni ‘a mortgage 
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whenever within the month-of Jeth they paid the mortgage money, but 
did not direct that the money should be paid iato Court, and plaintiffs 
bronght the money into Court on the Ist day of the following month, 
the last day of Jeth falling on a Sunday, but did not, however, take out 
. execution for some months, nor apprize the defendant that they had 
puid the money into Court. Held, that such payment was nota pro- 
per tender, and that to make it a proper tender the plaintiffs should 
not only have paid the money into Court inthe month of Jeth, but 
were bound to see that the mortgagee in possession had due notice of 


such payment. 3 N. W. P. 80. 


998. The year of grace allowed to a mortgagor by Regulation XVIT 
of 1806 to tender or deposit the amount due to the mortgages, includes 
authorized holidays, the mortgagor not being entitled: to the deduotion 
of any holidys which may occur when that yearexpires. 9 W. BR. 583, 


MORTGAGORS [ Joint J. 


999. Where a mortgagee comes to an arrangement with three out of 
five joint mortgagors by which he consents to take, as payment a money 
decree against three of them, the amount of the decree must be con- 
sidered as a sum paid in reduction of the liability of the five. 22 W. 


R. 310. 


MUTUALITY, 


1000. An agreement whereby the defendant under took to pay to 
the plaintiff and two other co-creditors of an insolvent a share in any 
sums which he.might recover from the insolvent, in consideration of 
receiving a share in any sums which might be recovered by the other 
creditors is not, though-the plaintiff has passed no similar agreemént 
in favor of the defendant, invalid for want of consideration or mutuality 


of obligation. 


Where, however, one of the persons in whose favor the agreement 
war passed, without making the others parties sued the person who 
executed it to recover his share, it was held that the suit was not 
maintainable, asit could only be brought as a suit between partners for 
an account, and the result of all the partnership transactions must be 
brought at once under the view of the Court. 9B. H.R. 418. 


N 


NRGOTIABLE INSTRUMENT. 


1001. The rule laid down in the cases of Gill v. Cubitt ( 3 B& C. 466) 
and Down v. Halling (4B &C 330), that the negligence ofa party 
taking a negotiable instrument fixes him with the defective title of the 

party passing ib, observed upon, and those cases declared to be no 


longer law. 5M. I. A, 2. 


212 .  NON-PSRFORM&NCE (OF CONTRACT). P. IV. 


, 1002. ‘A bill of sale, though’ signed and registered, wag nevér deli- 

verefl By the vendor. The plaintiff’s case was that he had paid a part 

ply a the purchasé-money, Held that no question could arise as to 
onus of proving payment of the consideration-money, and that the Lower 
" Ceurt having found as'na fact that no part of the purchase-money had 
' age ary ae vendor could not be ‘compelled to complete the transfer. 
| R248. 


NON-ACCHPTANCE. 


1003. The plaintiff entered into a contract with the defendant to 

sulphur, to be imported, by the ship Michael Angelo, No sylphur 

_by the Michael Angelo consigned to the plaintiff, and he pro- 

cared jt elsewhere, but the defendant refused to aceept it. Tn an action 

for non-acceptance, held, that the defendant was not bound to accept 
sulphur not imported by the Michael Angelo. 2°B. L. R.O. J. 154, 


NON-DELIVERY { Of Goods). 


1004. A sent cotton to B’s screw-house, to be screwed. It was placed 

jn B’s godowns, in charge of which was servant of B’s who kept entries 

' of cotton received and given out. B’s durwan kept the key of the godowns. 

B proved damage, no rent was paid for godown room, butit was shown 

that,’ on several occasions, when cotton had been left by owners for 

some time in the godowns, and ; removed unscrewed, rent had been paid ; 

it was allowed that it was for the mutual interest of both parties 

the cotton should be so kept, The custom was that the screwing 

' he paid by the purchaseres of cotton, to whom it was 

the direction of the vendors. Jn an action by A, for 

_ pfisome of his cotton. Held, per Norman. J., that 

- a gratuitons bajlee of the goods, and that he was et bound 

to the account for the manner in which they had been kept, which he 
had satisfactorily done. A’s suit must be dismissed. 


~9, affirmed on appeal ; bnt per{Peacock 0. J, Quere:—Was B a 
at all ?+-per Markby J.B was 9 bailee for custody, but nota 
ee 1] B. L. R, 0. J. 68, 


( Of Contract ). 


1005. By a contract entered into between the plaintiffs and defen- 
dant, the plaintiff agreed to sell certain good ex a specific ship to the 
defendant, the goods to be takes delivery of within 45 days, and 10 
days to be allowed for inspection, and claiming allowance «for -any 
damaged-goods ; the defendant to take the risk of damage from the dated 
of the contract. The period for taking delivery and for tnapection date 
from the ]&th of May. The plaintiffs did not regeiye the whole of the 

roodguntil the 10th of June, and therefore were not ready to perform 
hetr contract by ‘submitting them for inspection within the specified 
time ; the defendant did not call upon them todoso. In asuit for 
breach of the contract by the defendant ip not accepting the goods, held 
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that the plaintiffe not being in a position ‘to ‘complete the contract, no 
cause of action had srisen. Held on appeal, the goods ought, to have 
been’ready for inspectiqn within the 10 days stipulated, and the plain- 
tiffe not having shown that they were ready and willing so to perform 
the contract, had no right to action, notwithstanding that the defendant 
never, in fuct, called on them to deliver the goods for irispection. 


The words “ ex acertain ship ’? must be taken to mean that the 
goods are really landed, and not in course of being landed, and there- 
fore, independently of the question of the necessity on the part of the 
plaintiffs to show their readiness to perform their part of the contract, 
the defendant was not bound to take goods on boardship, in respect of 
which if the contract were binding upon ‘him, he would have been found 
to take the risk of any damage or loss to the goods on boardship, or in 
the course of landing, 3 B. i. R.O. J, 183. 


NOTES ( Bought and sold}. 


1096. The defendant, a Hindu, entered into a contract of 
with the plaintiff through the medium of a broker. The broker made 
no entry of the contract in his book, and there was a material variance 
in tho bought and sold notes delivered by him. The notes were accepted 
and retained by the plarntiff and defendant respectively. In an action 

for non-delivery under the contract, held that the contract was made 
before the notes were written; the notes were sent by the broker to 

' his priucipals merely by way of information ; and the Statute of Frauds 
not applying, the plaintiff was at liberty to give parol evidence of the 
terms of the contract. 9 B, L. R. 248, 


1007. C. & Co. and H. &Co. were merchants at Calleutta. H. & 
Co. sold to C. & Co. a large quantity of indigo, through the mediam of 
a broker, who drew up a sold note addressed to H. & Co., and submitted 
it to H. for his approval, when H. having objected to a particular 
word remaining, the broker took the sold note toC., and informed him 
of H’s objection. C. struck his pen through the word objected to by 
H., placing his initials over that erasure, and returned it to the broker, 
who thereupon delivered it, so altered, to H. & Co. The broker delivered 
to C. & Co., on the following day, a bought note, whieh differed in 
certain material terms from the sold note. Tn an action brought by H. 
& Co. against C. & Co. for non-performance of the contract contained 
in the sold note, the Supreme Court at Calcutta was of opinion, that the 
‘sold note alone formed the contract, and found for the plaintiffs. Upon 
appeal, held by the Judicial Committee, reversing such finding, that 
the transaction was one of bought and sold notes and that the cironm- 
stances attending (’s alteration of the sold note and affixing his initials, 
were not sufficient to make that note, alone, a binding contract; and 
that there being a materia) variation in the terms of the bought note 
with the sold note, they together did not constitute a binding contract. 
3 M.I.A. 448.- 


NOTICE. 
1008, A person bound to make an enquiry and fuiling toda ao, will 


- 
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be held to have notice of all such facts as that enquiry, if made, would 
have brought to his knowledge. 1M. H. 8. 298. 


1009. Notice to s purchaser's ayent is held ‘to be constructive notice 
to his principal so as to fix the latter with 4 trust or a burden relative 
to the subjectof purchase which without notice he would have escaped. 
8 W. R. 399. | 

QO. 


OBLIGEHE. 


1010. Where money was lent ona bond to “ the Malik and Mooktear”’ 
of a factory on his personal credit and the security of the entire factory, 
and it was afterwards discovered that other parties~had a share in the 
factury, it was held that the lender was not entitled to go beyond 
his coutract aud recover from those other parties personally. 9 W. 


P. 
PARTNER ( Dormant ). 


101!. The doctrine that a dormant partner, when discovered, is 
liable for every debt incurred fcr the partnership by the active partner, 
is not absolute in the Courts in England, and is not to be followed by 
the Courts of this country, unless found, in particular cases, to be con- 

‘sonant with justice, equity, and good conscience. 9 W. R. 350. 


PARTNER ( Managing |. 


1012. Where a bond is executed by the managing partner in a firm, 
within the ordinary scope of a manager’s authority, to raise money for 
pent purpose of the firm, it binds the remaining partners. 24 W. 


PARTNERSHIP. 


1013. To constitute a partnership, the parties must have agreed 


tocarry on business and to share profits in some way incommon. 18 W. 
R. P. C. 384. | 


1014. Participation in profits does not of itself constitutes partner- 
ship. Indecidiug whether or nos man was a partner, it is right to con- 
sider whether or no he was interested inthe profits, and very great 
weight would attach to that circumstance ; vet the true question 1s not— 
did the person songht to be made liable participate in the profits ? but 
——has the trade been carried on by presons acting on his behalf ? 


No rule of law oxists prohibiting a man, when he advances money to 
others to enable them to carry on business, (provided he commits no 
fraud and misleads no one) from securing to himself a share of the 
oe which may arise from the employment of the money. 12 W. 
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1018. Although a right to participate in the profits of trade isa 
strong test of partnership, and there may be cases where, from such 
articipation alone, it may, as a presumption, not of law but of fact, be 
inferred, yet whether that relation does or does not exist must depend 
on the real intention and contract of the parties. 


To constitute a partnership the parties must have agreed to carry on 
business and to share profits in Some way in common ; bat where a con- 
tract is entered into between partners and « third person for the protec- 
tion of that person as a creditor, whereby itis agreed that he shall receive 
in consideration of advances commission on the net profits of the part- 
nership business, and large powers of control over the business are given 
to him, but no power to direct transactions, the Court, if satisfied that 
the contract was one of loan and security, will not interprete it as 
constituting a partnership. 


In applying the English law of partnership to cases in India the 
usages of trade and habits of business of the pare of India, so far as 
they may be peculiar and differ from those in England, ought to be 
y 10B. LR. P. 0. 312; 18 W. R. B. C. 384, 


1016. The parties had entered into a contract of partnership to work 
certain supposed mines: plaintiff to receive a bonus and also six month- 
ly payments as “rent’’ for the land, both parties to share the profits 
and bear the losses; it being stipulated that in case coal should not be 
discovered, the bonus and any sum paid as rent would be refunded. : 


borne in min 


Held, that this was a partnership arrangement, and the payment of the 
money which went by the name of rent was not as by a tenant to a land- 
lord, but as consideration-money for land forming portion of the capi- 


tal. 9 W.R. 499. 


1017. ©, the managing member in Calcutta of a firm of which B the 
other partuer was absent in England made, unknown to B and without 
authority from him, various purchases from the plaintiff of articles not 
within the scope of the partnership business. The purchases were made 
as for the first, and were delivered on the partnership premises by the 
plaintiff. Subsequently the goods were taken to C’s house, and, toge- 
ther with certain private property belonging to C, were sold by anction, 
and the whole proceeds of the sale were paid by C toa Bank in Calcutta, 
to the partnership account with that Bank,’and were eventually remit- 
ted to Bin England as from the partnership funds, and appliéd in payment 
of certain bills of the firm then due. B, on coming to Calcutta, took 
over the management of the business from C. In a suit brought agamst 
B and C for the price of the goods purchased from the flaintiff, held 
both in the Court below and on appeal that B was not liable. 15 B, 


L. R. 372. | 


1018. Mortgage of a village which was fiértnership property: made 
by some of the partners for the benefit of the firm, held binding on a 


member of the firm, though not executed by him. 2M.I. A. 487. 
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1019. The plaintiff became banian to the defendants, under an agree- 
ment by which he had a lien upon all goods “ belonging to’ them in 
their godowns, for all balances that might be due by them. Sometime 
after. the date of the agreement, while there was a balance due, the 
defendants’ firm took in anew partner. Held. that the words ‘‘ be- 
longing to’? included all goods in the possession of the new firm that 
‘game to them in the way of business. 


' Held also, that the new firm not having given notice to the contrary, 
must be taken to have engaged the plaintiff .as banian, by the old 
firm, upon the terms expressed in the agreement with the old firm 
and bo be liable for the, balance due. 8 B. L. R. O. J. 80. 


: U 

1020. A contract entered into by a Railway Company and P to sup- 
‘ply the Company with Railway Sleepers, was partly performed by P be- 
ore he entered into a partnership with R, under the name of firm of 
_P. and Co., after which it was completed. P before the partnership had 
entered into a sub-contract with H and M to supply the Sleeper, and 
after the partnership drew Bills in the name of P and Co., payable at 
Calcutta, in favor of H M in part payment of their account. The 
Bills were dishonored. Upon an action brought against P. and Co., 
the evidence showed that Ro was aware of P’s contract, which was sub- 
sisting and completed after the partnership. Held, that R, asa member 
.of the firm of P and Co., was liable, and that in order to take the case 
ont of the principle, that every partner in 8 mercantile or ordinary trad- 
ing partnership is liable upon Bills, drawn by a partner in the recogniz- 
ed trading business of the firm, fora transaction incident to the busi- 
‘néss of the ffrm, although such partner’s name does not appear upon 
‘the face of the instrument, and although he be a sleeping and secret 
‘partner; it must be established that the holder of the Bills knew at 
the time he received them, that the transaction was a private contract 
of P, not one within the scope of the pratnership. 18 M.I.A. 358; 


3 W. RB.P.C. 29. 


1021. M., M., & Co., merchants in London, carrying on business 
with W. N. W. & Co., merchants in Calcutta, sought to make the 
defondant liable as a partner in the latter firm, under a particular memo- 
randum of agreement between the members of the firm of W. N. W. 

'& Qo., and the defendant. Held, that the agreement above referred 
to. did not constitute the Rajaa partner in or with the said firm. Par- 
ticipation in profits does not constitute a partnership. 


The question is not whether the person sought to be made liable par- 
ticipated in the profits ; but whether the trade has been carried on by 
persons acting on his behalf? _ 

There is no rule of law which imposes partnership liability upon a 
man who advances to. others money for the purpose of carrying on 
their business, and in return secures to himself a share of the profits 
which may arise from the employment in the business of the money s0 
advanced by him. 3 BL, R.A. J, 238. : 
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PARTNZRSHIP (Between Husband and Wife). 


1022. When ahusband and wife are aie in partnership, it is 

only reasonable to presume that an anthority from the husband on 

woe oe with the purtuership is binding ou the' wife. 6 
» R. 254, 


PARTNERSHIP (Dissolution of). 


1023, When a partnership is wound up by the Coart, all questions 
arising between the partners out of the partnership transactions should 
be disposed of iu the winding-up suit. 8 B. H. R. O. J. 209. 


1024. Suit for shares of assets and property of a trading firm in 
Behar ; defendants pleading dissolution of partnership. Held that, in 
such trading cases, evidence that some members of a joint firm at somo 
time traded also on their own and sole account is not material; but the 
books of the firm should be produced, and evidence to a formal and 
complete dissolution adduced. 3 W.R. 223. 


1925. Adultery of one partner with the wife of his co-partner, is a 
sufficient ground for dissolution of the partnership. 5B.0.R. 109. . 


1026. Inasuit ofthe nature of one for dissolution of partnership, 
it is incorrect to muke an absolute devree for aspecific sum of outstand- 
ing balances, without anything to guide the Court in fixing that 
amount. No amount ought to be decreed withont satisfactory proof 
of its haviug been realized aud misappropriated. 15 W. R. 352, 


1027. When parties carry on business together and open current - 
accounts with customers, they must, on dissolution of partnership, give 
full and fair notice of their dissolution to their customers, or otherwise 
be liable to them for all payments made by them in the partnership 
account to one partner in the belief that he represented the firm. 


W.R. S. N. 94, 90. 


PARTNERSHIP ACCOUNT: 


‘1028. A member of a subsisting partnership is not ina position to 
sue his partner still less one of his alleged partners, for the profits 
which-had up to a particular time accrued, but he must if he desires re- 
lief, sue in the ordinary way for an account. 16 W. RK. 141, 


1029. Fuilure to prove an allegation of a settlement of accounts 
subsequent to determination of u partnership does not necessarily pre- 
clude a plaintiff from claiming a decision respecting the partnership 
accounts at any time within six years from determiuation thereof. 


IN. W. P. 28. 


1030. Suit to recover balance due on acconnt taken on the winding- 
up of a partnership transaction between two firms for the purchase and 
sale of Opium. The books of the firms which were kept at differents 
places where the pariuers traded, were not satisfactory ; but the Courts 
in India allowed certain items to be due to the plaintiffs. On appeal, 
held by the Judicial Committee, that although it was not clear, whether 
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those items in taking the account, ought to have been allowed, yet as the 
plaintiffs, who had had every means of proving their case, had failed 
to establish their claim against the defendant, the Court of last resort 
would not on that ground, after twentv-one years’ litigation, remit the 
case to India for further enquiry and investigation to enable the plain- 
tiffs toamend theircase, 13 M.I.A. 865; 13 W.R.P.C. 36. 


PARTNERSHIP ASSETS. 


1031. A partnership property consisted in part of Company’s paper, 
which was indorsed in blank by the deceased son of the testator 
shortly before his death, and handed over by him to his brothers: 
Held, that it was a mere ordinary partnership transaction, for the pur- 
pose of carrying on the business, and that they formed part of the 
partnership assets, in which the deceased son was entitled to share 
after the expenses of the partnership were discharged. 12 M. I. A.4l. 


PAYMENT (By Mistake]. 


1082. If A without B’s authority pays B’s creditor, he cannot re- 
cover back from the creditor theamount so paid. 3N. W. P. 162. 


1033, Where plaintiff purchased property and discharged a debt for 
which the property was hypothecated, believing that certain persons were 
liable to contribute, of whom one was subsequently declared not to be 
liable to contribute; Held not to be such a payment by mistake as to 
give him a right of suit. 3N. W. P. 136. 


PENALTY. 


1034, Where a promissory note payable by instalments stipulated 
for interest at two percent, per mensem, and, in default of punctual 
payment, that interest should be charged atone anna per rupee per 
mensem from the date of the note, it was held that this increased rate 
of interest was a penalty which might be relieved from on payment 
of the lower rate. 6 B.H. R.A. J. 7. 


1035. Where a promissory note payable by instalments stipulated 
that, in default of payment of any one instalment, interest should run 
at one anna per rupee per mensem, this rate of interest was relieved 
from on payment of interest being made at 9 per cent perannum from 
the time when each instalment became payable until the time of pny- 
ment. 6B. H.R. A.J. 8. 


1036. Where two co-sharers in a property bound themselves not 
to sell to a stranger, and one of them in violation of the secret arrange- 
ment did so sell, but cancelled the sale before the present suit was 
brought to recover the penalty. Hold that, where the sale had . been 
cancelled or not, the plaintiff could have no claim to a specific pe- 
nalty, but that his only remedy was an action for damages for any in- 
jury which he might have sustained. W. R. S.N. 337. ' 


1037. Ina suit for damayes, on the ground that defendants, 
after executing an agreement, by which they stipulated to sell 
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fish every day in plaintiff’s bazar and to pay a fee per diem, and bound 
themselves to pay “ damages ’’ toa specified extent, in the event of 
their leaving his bazar and restoring to any other bazar, had left his 
for another bazar, where they were vending fish. 


Held that the suit conld be maintained, being an action upon a 
contract, in which there was nothing illegal, but that the sum stipu- 
lated to be paid was merely a penalty. 9 W. KR. 212. | 


1038. Third defendant, purchaser of the interest of Ist and 2nd 
defendants, held certain lands under the terms of a permanent /a- 
nam (A) which contained the following condition ‘“ and (I have also 
agreed ) that on failure to pay the said quantity of paddy the 4anam 
amount of 55) fienams shall be received by me, and the land restored’’, 
Ina suit by the kanamdur to recover possession for non-payment of 
rent: Held that this condition of redemption was intended as a pe- 
nalty to secure regular payment of the rent, and that, such being the ori- 
ginal intention of the parties, the penalty was one which ought to be 
relieved aguinst. 6 M. H. R. 258. 


1939. RLS borrowed Rs. 600, agreeing to pay interest at 8 annas 
per cent per mensem and to repay the principal within three years: and 
executed a bond pledging as security a one .anna four pie share of an 
estate bearing a sudder jumma of Rs. 380, and containing a stipula- 
tion that, if he failed to pay principal and interest as agreed upon, he 
would pay interestat 4 percent per meusem from date of the bond. 
Defuult was made in the payment of the principal at the end of three 
years, and the mortgagee sued upon the bond claiming the higher rate 
of interest. Both the Lower Courts treated the stipulation as in the 
nature of a penanity, and the Lower Appellate Court gave judgment 
for the principal amount with interest at 12 per cent per annum in 
antisfuction of such penalty. Held, that Act XXVIII of 1855 section 
2 did not affect the question of penalty, or no penalty, but left it 
open for the Court to decide whether the 4 per cent was agreed upon 
as interest, or whether it Was intended asa penalty. 19 W. R. 271. 


1040. Defendant entered into a bond agreeing to pay a specified 
rate of interest in instalments on a sum borrowed, and to repay the 
principal in J2 years; the obligee not being bound to accept payment 
earlier. A Zemindaree was mortgaged as surety ; and it was provid- 
ed that if any obstacles were caused by the defendant in respect 
of any of the conditions of the bond, the mortgagee would be com- 
petent, after two months’ notice, to sell the property, or portions there- 
of, and pay himself the principal and the interest thereon for the unex- 
pired portion of the 12 years. — 


A portion of the interest having come into arrear, plaintiff gave no- 
tice of sale; but defendant disputed his right to sell on the alleged 
ground as not being an “ obstruction ’’ within the bond. The parties 
not being able to come to a final agreement as to the conditions of 
sale, plaintiff brought this suit claiming the full amount of the mort- 
gage-money with interest for 12 years. He obtained a decree, which 
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was modified by the High Court, who gave him princip:l and interest 

- at the stipulated rate: Held, that the clause relating to sale was in 
the nature of a penalty, and plaintiff was not entitled to enforce it only 
upon default in the payment of interest. 


Held, that the suit was not maintainable, either as an action for da- 
mages for the amonnt which plaintiff could have obtained by the sale, 
or on the bond itself. 23 W. Rk. P. C. 91. 


PLEDGE. 


1041, A obtained a decree in the Small Cause Court against B. In 
execution of the decree, goods belonging to B, but in the possession 
of a pledgee, were seized by a baliff of the Small Cause Court. The 
pledgee brought an interpleader suit under section 88 of Act IX of 
185) tn recover the goods, held, the pledgee was entitled to have 
the goods released to him, and to have the costs of his suit paid vy 
the execution-creditor, 5 B. L. R. App. 31. 


POST MASTER GENERAL. 


1042, Ihe Indian Government, like the Post Master General, is 
not responsible for loss or damage occurring to any thing entrusted to 
the Post Office for conveyance. | M. H.R. 200. 


POWER (Coupled with an Interest). 


1043. Joseph Matchett executed in favonr of Pesfanji an instrument 
(authorizing Pestanji to recover, by snit or otherwise, from Messrs. 
Windle and Nowell, a sum of Rts.22,500 or thereabouts) which contained 
this clause :— From whatever suin Pestanji may recover from Messrs. 
Windle and Nowell, he is to pay himself the sum of Rs. 8,640, which rs 
due to himself, and also the expenses he may incur in making recovery, 
and he is fo hand over the surplus to me.” 


Held that the above instrument was made upon a good consideration, 
that it was irrevocable ; and thut, operating asa power ofattorney, and 
not agsan assignment, it was properly stamped, under Act X of 1862, 
witha stump of Ks. 4. 


Matchett, ignoring the above instrument, sued Nowell for the Ra. 
22,590 mentioned in it, Pestinji thereupon applied to be mado a party 
to the snit, under section 73 of the Code. His application was granted, 
and he was joined as a co-plaintiff. 


Held that Pestanji was properly made a party, but as the validity of 
the instrument was disputed by Matchett, that Pestanjt should rather 
have heen joined as a defendant than asa plaintiff. 7 B. H. R. 
A.J. 10. | 


POWER OF ATTORNEY. 


1044. In construing Powers of Attorney the special purpose for 
which the power is given is first to be regarded, and the mot general 
words following the declaration of that special purpose will be construed 
to be merely all such powers as are needed for its effectuation. 
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Where the owner of a ship, by Power of Attorney, constituted the 
master his agent and authorised him to raise or borrow upon the ship’s 
papers such sums of money as he should deem necessary for the repair 
of the ship “and to actin the premises as fully and effectually to all in- 
tents and purposes as [ might or could do if personally present,’ in a 
suit for the amonnt of a mortgage bond npon the ship executed by the 
master: Held that the master had no authority to sell or mortgage the 
ship. 2M. H.R. 177. 


1045. The Court cannot import into a Power of Attorney a limita- 
tion which the deed does not contain ; but the principal, and those who 
purchase from him, are bound by the acts of the agent done under such 
general power. 6 W. TR. 42. 


1046. A Power of Attorney authorising an agent te bid for a parti- 
cular estate on a particular date does not limit him as to time of purchase. 
The power not being limited to a particnlar date is good whether the 
sule be held on one date or another. 3 W.R.*' - 


1047. The defendant, on behalf of her minor son, gave to S Mn po- 
wer of attorney by which she authorized S M “ for her and in her naine 
and on her behalf to appear in or sue or defend * * * any suit, appeal, 
orspecial appeal, * * * and to act in all such proceedings in any way 
in which she might, if present, be permitted or called on to act. ?’ 
Held that the above power did not authorize S M to enter into:a spe- 
cial agreement witha vakil, under which the vakil (in an appeal which 
he was employed to conduct for the defendant on behalf of her minor 
son) was to receive for his services a minimum reward of Rs, 4,000, 
nnd, in case of success, a reward proportionsl to the amount awarded 
by the Appellate Conrt. 


Quare.—Whether such a special agreement as the above is one that 
the Court would enforce. 10 B. H. R. 26. 


POTTAH. 


1048. Wheré the construction of a potta is treated ns a question of 
law, the Court must look to. the surrounding circumstances, one of which 
is the possession given by the grantor and accepted by the grantee. 


22 W. R. 286. 


PRE-EMPTION. 


1049, Inthe absence of sufficient ground for refusing to take the 
whole of the lands to be sold, the right of pre-emption cannot be as- 
serted as to a portion only. 2 W. }t. 285. 


1059, Acclaim to right of pre-emption on the ground: of the vici- 
nage alone, will not lie in the case of large estates, but only when 
either houses or small holdings of land make parties such near neigh- 
bours us to give a claim on the ground of convenience and wulual 
servience. 2 W. R. 261. 


999 PRINCIPAL AND AGENT. P. IV. 


PRINCIPAL AND AGENT. 


1051. The relation of Principal and Agent onght not to be implied, 
any more than that of partnership, from the fact of a commission on pro- 
fits and powers of control being given, when such relation is opposed 
to the real agreement and intention of the parties. 18 W.R. 384. 


1052. Where the evidence goes to show that a particular person said 
to be the agent of the defendant was really his general agent, and did 
transact business of varions kinds for his principal, it is unnecessary to 
prove any special power enabling him to enter into a particular contract 

__ of bargain and sale. 


Fer Macpherson, J.— The extent and nature of the powers vested in 
an agent or not so much matter of law ag matter of fact. If it be prov- 
ed that a person acted ordinarily as an agent for the defendant in 
buying and selling articles of merchandise, the fact of his not being 
proved to have previously purchased a particular kind of article would 
not necessarily operate against the plaintiff’s case. The Court in de- 
cidiug the question of agency must look to the general evidence on the 

~ record. 


A Court of first instance decreed a case ex-parte in favor of the plain- 
tiff, and at a rehearing, did not recall the plaintifi’s witnesses, whom 
therefore the defendant had no opportunity to cross-examine, and again 

. gave a decree for the plaintiff. The Lower Appellate Court rejected the 
evidence of plaintiff’s witnesses, and reversed the decree. 


Held, that the Court of first instance should have recalled the plain- 
tiff’s witnesses and given the defendant an opportunity of cross-examina- 
tion. Case remanded accordingly. 3B. L. R.A. J. 273 ; 12 W. R. 130. 


1053, The mere fact of aman being known to be a person whu usually 
acts for another, will not exonerate him if he deals in his own name. 


Ifa man, even stating himself to be an agent, does not name the 
principal, the other purty is at liberty to treat himas making the tran- 
saction hisown. 7 M. H.R. 82. 


1054. A suit against agent is bad in law; it should be brought 
‘ against the principal, 14 W. R. 248. 


1055. The partners of a concern are bonnd by the acknowledgments 
of their manager, as their avowed agent. 24 W. R. 34. 


1056. An agent retaining his principal’s money, which he has not 
been required to pay should not ordinarily be reqnired to pay interest ; 
but if his conduct has been fraudulent, he should be charged with 
interest. 23 W.K. 325. 


1057. The assent by an agent to be bound by the statement ofa 
particular witness is not an assent to arbitration, but is an act entirely 
within the scope of his general authority as agent to carry on his princi- 
pal’s suits and to do all acts necessary to that end. W.R.S. N. 143, 
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1058 Statements fraudulently made by an agent for his own benefit 
are not binding on the principal. 6 W. RB. 202. 


1059. An agreement to let premixes may be made by an 
there is no law that it shall be signed by the principal. 22 W. R. Gg, 


1060. Without special powers the ordinary agent of a Zemindar, 
who cannot grant a lease, cannot authorize the qust-transferer of a 
leise bya tenant to some other party. 4N.W. P. 122, 


1061, If a principal adopts the acts of an agent.in respect of the 
purchase of a property, he must take the property subject te the con- 
ditions with which the agent encumbered it, notwithstanding amy secret 
arrangement between them not known to third parties. W. R.S N. 3. 


1062. Anauthority granted to an agent to purchase does not imply 
authority to sell; and the mere fact of, the principal not questioning 
hin agent’s right to sell isno proof that he consents tu the latter’s exer- 
cising such right. 15 W.R. 3g 


An agent who ls sold goods for his principal and received the 
price is bound to pay it over to his principal, although the contract of 
sule is illegal and void. 18 W. KR. 424. 


1064. An agent who deals with another man’s goods, as if they 
belonged to his principal may be auswerable to the true owner, notwith- 
standing that he acts by the command or direction of his priucipal. 4 
W.K. RK. Re OT, 


1065. A mere admission of an agency to sell will not necessarily 
raise a presumption of an authority to buy on credit, or otherwise to 
pledge the credit of the principal. 2 W. R. 231. 


1066. Suit for money lent to an agent to a guardian mother. Held 
that the agent exceeded ‘his authority im mixing up his private trans- 
actions with those of his principal, by borrowing money both for him- 
self xnd his priucipal ; and as he had failed to prove that the money 
wis borrowed for the benefit of the estate, and as the transaction on 
the part of the lender was not bone fide, inasinach as he did not use 
proper diligence to satisfy himself that the agent was borrowing for 
tle legal necessities of the estate,a decree was pussed against the 
agent personally. 2 W. BR. 190. 


1067. A native lady, possessing an estate in a district in which she 
did not reside, opened an account with a banker, through her son as her 
agent, to provide for the punctual payment of Government revenue and 
to meet current expenses. Held, that such a course of dealing did not 
of itself warrant the bunker in advancing to the son as the accredited 
agent of his mother large suns of money on bonds. 10 W. Rk. 376. 


1068. Agents buying indigo seed in arising market under an order 
to purchase onthe most favorable terms canuot experiment by sowing 
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a sample and waiting before they purchase to see whether it will ger- 
minate. They are only bound to act to the best of their judgment, and 
to use proper care and skill as agents im purchasing what they are 
ordered to purchase, and their action cannot be repudiated unless they 
are shown to have been guilty of negligence. 19 W. KR. P. C. 65. 


1069. An agent, or person ina fiduciary position towards the owner 
of property purchased by him, is bound to prove, that the sale was 
made for good and sufficierit consideration, and must not only prove 
that the agent had authority to sell, and that the consideration alleged 
wis in fact paid, but also that thecousideration paid was a fair price 
for the property. 

If the purchase be made by a stranger, such a purchaser need not 
Bhow thatthe consideration paid by him is a consideration equal to the 
vulue of the property ; it will be sufficient for the purchaser to show 
that the sale was imade by a person who had authority from the owner 
to sell ; and unless the seller can establish a fraudulent connivance 
between the agent employed to sell and the purchaser, the sale will be 
binding on the seller on proof of authority of the agent to sell. 2 N. 
W. P. 153,154. 


1070. Upon the following facts referred :—“ Defendants contracted 
with plaintiffs as agents of the Captain and owners ofa certain ship then 
inthe Madras roads. The plaintiffs were aware of this at the time when 
the contract was made. The Captain was at the time iu charge of his 
ship. Atthe time of the contract nothing was said by either party as 
to the person or persons on whose credit the contract was made—All 
that occurred being that defendants, known by plamtiffs to be acting 
as agents for the Captain and owners of the ship, agreed with plaintiffs 
to curry certain of their goods on board the ship to Calcutta The de- 
fendant did notat the time of the contract in terms say that they con- 
tracted only as agents. The plaintiffs did not know the names of the 
owners, nor of the Captain; nor had they any further or other knowledsre 
of the latter than that which his designation by his office of master 
of the ship conveyed.”’—Held, that in tho absence of anything more 
than knowledge that the defendants were acting as agents of tho 
master and owners of a ship in the roads, a dectsion declaring 
the agents liable was strictly in accordance with Eugtish law. 7 M. 
H. KR. 82. 


1071. The defendant requested the plnintiff to sell for him a plot 
of ground on the Esplanade in Bombay, at any rate exceeding the 
price at which the dafendant himself had purchased it; and agreed to 
vive him as remuneration half the net profit realized on the sale. The 
defendant subsequently revoked this authority; and the plaintiff shortly 
afterwards found a purchaser, whose offer the defendant did not ac- 
cept. Held that the defendant conld not recover on the agreement, 
which had not been performed on his part; that there was no ground 
for holding that the plaintiff and the defendant were partners in the 
transaction as between themselves; and that the plaintiff was not en- 
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titled to recover for work done asa broker, or for commission, the na- 
ture of the agreement being that the plaintiff took the risk of the au- 
thority being revoked. 2 B. H. R. 400. 


1072. Quere.—Is not knowledge on the part of an agent who collects 
rent for-the owner, and is entrusted with the authority of fixing the 
amount, constructive knowledge on the part of the owner snfficient'to 
satisfy the exigence, of proof on the part of the plaintiffs in sucha case? 
19 W.1R, P. C. 194. 


1073. It does not lie within the ordinary scope of a gomastah’s an- 
thority to grant potiahs. Special authority to grant them is necessary. 3 
W. KR. Act X. 1. | 


1074. Ina suit bya Zemindar against a gomastuh where fraud is 
not alleged, the Court cannot assume it merely on the ground that the 
accounts were not filed till the close of the year of the determivation of 
the agency. 22 W. RR. 398. 


1075. An agent employed in collecting rent cannot question the ti- 
tle of his principal to receive the reut, but must pay him all that he 


collects. 3 W.R. Act X. 3. 


1076. Ina suit for rent where plaintiff was well aware that the prin- 
cipal wasathird party, and that the defendants were the agents of snch 
third party, defendants having successfully pleaded payment, it wns 
held that plaintiff could not proceed aguinst the principul- 11 W. 
R, 247, 


1077. A principal can determine at his mere pleasnre the authority 
given to an Agent. So one shareholder cannot resist the revocation by 
another shareholder of the authority given to managor, there being 
no stipulation in the deed providing for the appointment of a mana- 
ger, that the authority should continue for any definite time. 3 W. 
KR. 41. 


Wi8. The defendant a servant of Government, having given 
orders for bricks, and the plaintiff being aware that the defen- 
dant was a servaut of Government and that the bricks were required for 
building bridges on account of Government. Held that the Govern- 
ment was liable, aud not the defendant personally. 4 W.R. S.C. 0.13, 


1079. Yfaman send an agent, with direct authority and positive 
directions to bid at an auction and to purchase an estate,and the agent 
accordingly goes to the auction and bids for the estate which is knocked 
down to him, but collaterally and in a bye manner enters into a distinct 
and separate contract with an individual that, in conseqnence of some- 
thing to be done or to be forborne, he will pledge his principal to pay 
to that individual a certain sum the principal cannot be bound by this 
bye transaction on the part of the agent. 6 W. &. P. C. 57, 


1080. Where aman steps in during an auction sale and assumes the 
character of a principal agent, and deposing another who is_ really 
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acting as agent purchares the property, he cannot afterwards be allow- 
ed, in equity, to turn round and claim to have purchased not for the 
principal but for himself, and to obtain a profit out of his purchase. 


23 W. R.P.C. 358. 


1081. If an ngent signs a promissory note without disclosing the 
names of his principals, the latter are not linble and no parol evi- 
dence is admissible with a view to establish their liability. 3 W. 
R. 140. 


1082. The payee of promissory notes of the East India Company, 
by power of attorney, authorised his agents at Calcutta to “sell, en- 
dorse, and assign”? the notes. These notes were transferable by en- 
dorsement, payxble to bearer. The agents, in their character of pri- 
vate bankers, borrowed money of the Bank of Bengal, offering, a8 secu- 
rity these promissory notes. The Bank made the advances, and the 
xgents endorsed the notes, such endorsement purporting to beas attor- 
ney for their principal, and deposited them with the Bank, by way of 
collateral security for their personal liability,at the same time authorizing 
the Bank, in default of payment, to sell the notes in reimbursement 
of the advances. The agents afterwards became insclvent, and defeult 
having been made in payment, the Bunk sold the notes, and realized 
the amount of their loan. Held, that the endorsement of the notes by 
the agents of the payee to the Bank was within the scope of the au- 
thority given to them by the power of attorney, and that the payee could 
not recover in detinue against the Bank. 5M.I. A. ], 2. 


1083° The fact of an agent being employed cannot affect the right 
of the principal to receive money due to him. 


A person, choosing to act as mooktear or legal agent, must submit to 
the rules by which the dealings of such persons with their clients 
are regulated. 


The fact that a third party is interposed between a mooktear and 
his client does not necessarily affect the fiduciary relation between the 
legal adviser and hisclient. 4 W.R. 86. 


1084. The manager of a factory, who had executed a bond in respect 
of sums owed by him on account of factory expenses, having left the 
service of the proprietor of the factory, an ex-parte decree was obtained 
on the bond against another manager. But as there was nothing in 
the decree to connect the judgment-debtor (the manager) with his 
principal (the proprietor), it was held that the decree could not be exe- 
cuted against the property of the proprietor. 12 W. R. 208. 


1085. . Defendant having required his agent to procure certain arti- 
cles, the latter borrowed money for the purpose, giving « bond to 
which plaintiff, as a pleader employed by defendants, also put his name. 
The articles were purchased with the money and sent to defendant. 
The lender subsequently obtained a decree, with interest, against the 
agent and his principal; but (in spite of plaintifi’s applications to de- 
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fendant) realized the whole amount from the plaintiff who -now sues 
defendant to recover the money. , 


Held (by Loch J., whose opinion prevailed) that there was an impli- 
ed contract between the parties, the breach of which took place when 
defendant refused to pay the amount on plaintiff’s applying to him 


for it. 
Held (by Jackson, J.) that plaintiff’s cause of action aroso when he 
was forced to pay up the moncy which he had borrowed for defondant. 


© W. RR, 174. 


1086. The defendant, throngh a broker, purchased from the plain- 
tiffs certain goods, to be paid for by cash on delivery,and before re- 
moval. Both the defendant and his broker know that tho plaintiffs 
had 2 separate cash office where payments for goods of the description 
purchased were usually made, and the bruker kuew that the delivery 
clerk, whose duty it was to deliver the goods, had no authority to do 
so Without a special order from the plaintiffs. A portion of the goods 
was paid for at the cash office, and delivery thereof obtained from the 
delivery clerk in the usual way. For the remainder of the goods, the 
broker, on behalf, but without tho knowledge, of the defendant, paid the 
delivery clerk and obtained delivery from him of the goods without any 
order for delivery having been given by the plaintiffs. The pinintiffs, 
a year subsequently, discovered that the delivery clerk had embezzl- 
ed tho money so paid to him. Held, that they were entitled to reco- 
ver the balance of the price of the goods from the defendant in an ac- 
tion for goods sold and delivered. 12 B. . R. 360, 261. 


1087. Where a husband allowed his wife to have control over cer- 
tain property and to mortgage it. Held that she must be considered 
in fact to be his agent if he was really the principal, and tliat he was 
bound by her act. W. KR. 5. N. 318. 


. 1088. Suit by principal against his agent to recover properties pur- 
chased by the latter out of the former’s funds. Held that the fact of 
the defendant being the plaintiff’s agent, having no mcans to purchaso 
out of his own funds, was not per se sufficient to ostablish even a prime 
facie case of constructive purchase. To make out a case of constructive 
purchase the plaintiff must prove not only that tho defondant was his 
agent, but that, at the time he made the purchase, ho had in his hands 
funds of the plaintiff sufficient to mako the purchase. 3 W. R. 232, 


1089. Held by the majority (Glover, J., dissenting) that it is not 
within the reasonable scope of the authority of an assistant in an indigo 
factory to purchase any amount of indigo seed for his master, and to 
make his master liable, particularly where the seed was not purchased or 
used for the factory; and that though the assistant, in writing to the 
vendor for the seed, styled himself in the body of tho letter as tho 
manager of the Concern, yet his signing himself for another person, and 
net for the owner of the factory, disclosed to the vendor that the other 
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sab aaa ‘not.the owner of the factory was his principal. 8W. RB. F. 
. 123, | 


1090: Suit to set aside a lease, as granted without authority by an 
agent to the defendant who was the nuib of the estate and as procured 
by fraud by the defendant in collusion with the agont, the 
latter charge of collusion having been withdrawn at the hearing before 
the Subordinate Judge. The High Court remarked on the improprie- 
ty of presenting a plaint charging collusion between the agent and de- 

fendant without good grounds for such imputation, and on the with- 
drawal of such charge at the hearing if there were grounds for it ; 
and agreed with tho Subordinate Judge in thinking that the owner of 
the estate in issue must be presumed to know what was being done on 
her behalf by her agent. The presumption is that a man acts rightly 
aud not fraudulently. The mere circumstauce that rents were low does 
not give rise tothe presumption that there had been fraudulent con- 
duct on the part of the nazb or that he did not state the circumstance 
to the agent before obtaining the lease from him. 


There is also this difference between this case and other cases in which 
contracts between principals and agents are sought to be set aside on the 
ground of want of good faith that here another agent is interposed, and 
it is not the case of the defendant (the naib) making a report to the 
owner in Hoagland. Even supposing the original transaction liable to 
be set aside, the ratification bya person having authority from the 
owner to make enquiries and ratify what had been done would render 


ib valid. 17 W.R, 301, 302. 


1091, There is a presumption in Calcutta that where a vendor of goods 
deals with a banian of an European firm, qua banian, he can only look 
tothe banian for the price. 2B. L. R. O. J. 7. : 


1092. Action bya firm against an agent of the firm, who received 
a puckah or del credere commission on the goods of the principals sold 
by their agent. The last itemin the account between the principals 
and agent, in their dealings, accrued more than three years from the 
commencement of the suit. Held, on the construction of the Limitations 
of suits Act XIV of 1859, that as the action was for breach of contract, 
it fell within the words “ for breach of contract’’ in cl, 9 section 1, 
and that, section 8 of that Act, which related to suits for balances of 
accounts current, did not apply. 14M. 1. A. 134. 


1093. A firm of carriers authorize one of their partners to draw bills 
on the firm to the extent of Rs. 200 each. Tho partner, acting in excess 
of his authority, and without the knowledge of the firm, made two 
promissory notes, in the namo ot the firm, for Rs.1,000 each. The 
plaintiff knew the partner was limited toa particular sum, but also 
knew that two of his bills for Rs. 300 each had been previously ac- 
cepted by the firm. In an action on the notes: Held, Ist, that the 
firm was not liable for the whole amount drawn ; and 2ndly, that the 
contract, whereon the action was founded, was not capable of division, 


PRINCIPAL AND AGENT. 299: 


- ; Ber aaa was. not liable tothe extent of Rs. 200. 10 B. 
oR. 319. 


1094. An ordinary mercantile firm is responsible for frauds com- 
mitted by one of its members, or by a gumastah or-othor similar agent, 
while.acting for.and in the business of the firm; and innocent partners, 
cannot divest themsolves of responsibility on the ground that they 
never authorised the commission of the fraud. When such a pergon, 
acting within the scope of his anthority as evidenced by the business 
of the firm, obtains money and misapplies it, the firm will be responsi- 


ble. 2 W.R. 187. 


1095. The Factors’ Act 5th & 6th Vict. c. 39, is extended to 
by the Act of the Indian Legislature No. XX. of 1844, 


A Banien, or agent, was entrusted by his principals with a bill of 
lading for a particular purpose, and he pledged the same, male fide, 
without the consent of his principals to a native Banker, for advances 
made to himself. Held, that in order to invalidate a pledge so made, 
under the third section of the Act 5th and Gth Vict. c. 3%, it is neces- 
sary that the Court, or jury, should find that the lender had notice of 
the agent’s mala fides, or want of authority to pledge the goods. 


To establish such notice, it is sufficient to show that the circumstances 
attending the transaction were such as that a reasonable man of business 
applying his understanding to them, would certainly know that the 
agent had not authority to make the pledge, even if the agent was 
not also acting mela fide towards his principals. 9M.I. A. 140; 1 
W.R. P. C. 43. 


1096. Factors having on mterest, by reason of their advances, in 
their principal’s goods, are justified in shipping those goods for sale 
either “on account of those concerned,’’ or “on account of themselves,’’ 
unless their general authority was eontrolled by instructions from their 
principal or by contract. . 


_ The evidence failing to show that any particular usage or custom 
qualifying the Law of England as between principal and factor prevails 
in Caleusta—Held that the powors and duties of the factors in making 
consignees of their principal’s gvoods must be determined by the 
general Mercantile Law. 


Factors entrusted with possession of their principal’s goods, anc 
having advanced upon them, shipped the goods to London, drawing bills 
against them in their own names, and selling the bills withthe shipping 
documents in the market. The acceptance of the factors’ billa by the 
consignees and the delivery of the shipping documents to them, made 
them the pledgees but did not alter the character of the transaction, 
which was one whereby the factors had pledged the goods for the. pry - 
ment of bills on which they (and not the principal) were liable as dra- 
wers for an amount exceeding the value of goods. 


In such a ease no priority exists between the consignees: and the un- 
disclosed principal Weld, therefore, that, aloss having occurved on the 
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1097. The Scinde Railway Company was incorporated by 18 and 
19 Vict, c. 115, for the purpose of making and maintaining railways 
in India, and for other purposes. This was repealed by 20 &21 Vict., 
c. 160, which authorized the Company to extend their operations, gnd 
extend their capital, &c. This Act, by section 3, declared the Companies 
clauses consolidation Act, 1845, to be incorporated withit. By section 
18, the Company have “a seal for uso in India in lien of the common 
seal ofthe Company, and from time to time may vary and renew it, 
and make regulations for its use ; and except, as by this Act otherwise 
expressly provided, every document sealed with snch seal, in con- 
formity with such Regulations, or in pnrsnance of any order of the 
direotors, or of any authority given by the Company under their com- 
ynon seal, shall be as valid and effectual as if the common seal were 
affixed thereto”’. By section 54, “the Company, from time to time, may 
appoint and remove such committees, persons, or person, as the Company 
think fib to act on behalf of the Company in India or elsewhere, with 
respect to the making, maintaining, managing, working, and using of 
the railways and other works of the Company, and tho control and conduct 
of any of the affairs in India or elsewhere of tho Company; and may 
delegate to any such committee, persons, and person respectively all 
orany of the powers of the Company and of the directors and officers 
thereof which the Company thinks it expedient that sach committec, 
persons, and person respectively should possess for the purposes of his 
or their respective appointment.” In January 1867, EH, was the agent 
ofthe Company in India, and he entered, it was alleged, on their behalf 
into a contract with the plaintiffs, for 60 sets of iron-work for low 
sided waggans. Tho plaintiffs’? firm did not deal in iron-work, and 
they had to get the good manufactured for them in England. The 
Board of Directors were at the time supplying ivon work for the Com- 
pany. There was nothing to show that H had beon appointed under 
the provisions of section 54 of the Act 20 & 21 Vict., c. 169, nor was 
there any evidence of the extent of his power or authority. A specifica- 
tion of the contract differed from it, in that it stated tho waggans to be 
covered waggans, and not low sidod waggons. ‘The contract was not 
made under seal of the Company, nor was the iron-work, the subject of 
the contract, ever accepted by the Company. The defendants admitted 
that at the date of the alleged contract, B was the agent ofthe Com- 
pany in India, but denied that his power extended tothe making of 
such contract ; they further stated that the contract if entered into 
had been afterwards cancelled. Held by Phear J, that there was no 
evidence to show that H, had authority to make the contract. The 
contract was one which HE would have had power to make in writing 
only, under section 97 of the Companies’ clauses consolidation Act, had 
he been appointed under section 54, 20 & 21 Vict, c. 160, but there 


was no proof of such appointment. 
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Held, on appeal that, assuming that E had been appointed under 
section 54 with powers as large as in the ordinary course could be 
conferred upon him under that section, the contract was not one by 


which, acting assuch agent, he had power to bind the Company. 5 B. 
L. R. 195, 196. —— i ile 


1098. Ry an agreement made on 22nd July 1862 between Cand T' 
(since deceased) and the defendants P and S, C agreed to sell, and TT, 
P, and S to purchase, a half share in the lands, plantation, and estate 
belonging to C, known as the Laojan Tea Mstates and Grants. The 
agreement provided that C was to conduct and mannge all matters and 
affairs of the estates, but nothing was said as to its being done in his 
own name or in that of tho partners of any firm. Money to carry on 
the business was provided by means of bills drawn by the local mana- 
ger upon Cin the same manner as if he (C) had been the sole owner, 
defendants being fully aware of this, and finding the funds. ‘This mode 
of dealing continued down to the time of the transacstion which is the 
subject of this suit. 


The only act in the way of notice to the public on the part of the de- 
fendants was a notification in a Directory published by them in Calentta. 
(T, S and Co., being booksellers and publishers), in which, in the list 
of tea estates, the Taojan Concern is mentioned, and CT, P, and S 
are named as proprietors. , In the Directory for 1870 and 1872, C is al- 
so described as Calcutta agent. This suit was brought to recover a ba- 
lance due in respect of monies alleged to have been advanced by tho plain- 
tiffs on the tea to be manufactured in the scason 1872 ; plaintiffs being tea- 
brokers who made the advances on the security of tea-invoicos and 
bills of lading. The terms on which the required advances were to be 
made were arranged by an agreement dated 9th February 1872 botween 
C and plaintiffs, who were under the belief that C was the proprietor 
of the Laojan Concern, sand not merely manager. By reason of C’s 
death, and the non-delivery of a portion of a season’s tea, plaintiffs 
were unable to reimburse themselves for their latter advances, and brought 
the present suit against defendants, who, they contended were bound by 
all C’s acts and dealings. 


Held by Couch, C. J., that, assuming that plaintiffs knew what was 
in the Directory, it cannot be considered as a notice to them that the 
authority which © had becn exercising, and which he continued to exer- 
cise with, so far as it related to bills and drafts drawn by the local 
manager, the knowledge of his partners, the defendants, had been de- 
termined, and that he had only the authority of an ordinary Calcutta 
agent. 


Held by Couch, C. J., that the question in the case was whether the 
transaction between C ani the plaintiffs was within the scope of the au- 
thority which C had, or was allowed hy his partners to appear to have, 
in managing and conducting the affairs and business of the partner- 
ship. It was a question of actual or apparent authority, and whether 
the transaction was one which the owner of a tea garden carrying on the 
cultivation of it would in the ordinary course of business enter into. 
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Held by Couch, C, J., that the transactiqn world have been accor- 
ding to usage if C had been the sole owner of, the gardens, and the de- 
fendants by allowing him to manage ostensibly as sole owner, clothed 
hin with every authority incidental to a sole owner in that basiness. 
The defendants were therefore bound by the agreement af the 9th 
February 1872. 2! W. R. 161. 


1099. A deposited ‘certain moneys with B, a banker, and drew against 
them, but not to the full extent, the residue was employec on A’s ac- 
count by B; according to an agreement betweety them. Held that, be- 
sides the ordinary, relation of banker and customer, there snbsisted al- 
so between them that of principal and agent ; that, therefore, the right 
of action arose at the time of demand. Held also that a three years” 
limitation applied under Act XIV of 1859 section | cl. 9. 10 B. H. BR. 300. 
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1100. A, and his surety B. executed a bond to C, for the faithful 
discharge of A’s duties asagomasta. In September 1866, upon accounts 
being rendered, A, was found indebted to Cin acertain suin of money. 
A thereupon executed an thrar to C., which was accepted by C., agree- 
ing thereby to pay the amount due in February following. On default. 
being made, C, sued Aand B, forthe amount due. Held, that the 
acceptance of the tkrar without the knowledge or consent of B., giving 
time for payment, was a discharge to the surety. 7B. L.R. App. 10. 


1101. In an action against a surety for principal and interest pay- 
able on a promissory note, held, overruling the decision of the Court 
below ( Macpherson J,) that the creditor, by the mere acceptance, 
without the knowledge or consent of the surety, of interest in excess 
of what was due on the note, bound himself to give time to the principal 
debter, aud thereby discharged the surety. 9 B. L. R. 261. 


1102. In a suit against D and K on a promissory note, where K 
raised the defence that he was only a surety for D, and that the plain- 
tiff having given time, D was released from liability. Held that it was 
necessary to show that the fact that K signed the note only «s surety 
for D was known to the plaintiff at the time when the note was made. 
Held also that a binding contract to give time to the principal cannot 
be inferred from the mere receipt by the creditor of interest in advance 
on the note. 15 B. L. R. 331. 


1103. Where two parties are jointly and severally liable under the 
terms of a bond, the principal may be sued for the amount due with 
interest, notwithstanding that adecree has been obtained for the same 
sum against the other party. 


The creditor is not bound to bring his action to suit the convenience 
of the debtor, and may, in such a case as the above, defer bringing his 
suit to the last moment the lawallows. 12 W. R. 192. 


1104. A drew five Bills in favour of B on Fergusson & Co., who 
accepted the same, and got them discounted by. the Bunk of Bengal, 
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and on their becoming dune procured their renewal. Fergusson & Co., 
subsequently drew three Bills on the Bank of Bengal ; and, for securing, 
as well the repayment of the principal sum due on these Bills and 
interest, as of all and every sam or sums which the Bank had already 
advanoed or should advance on account of the drawers, deposited as 
collateral securities various quantities of chili copper of a larger amount 
in value than the advances then made. By acondition in these Bills, the 
Bank were authorized, in default of payment within the time stipulated, 
to dispose of the copper by public or private sale, and to reimburse 
themselves the principal and interest due thereon Shortly afterwards 
Fergusson & Co., failed, and Assignees of their estate and effects were 
appointed under the Indian Insolvent Act. On presentation to A of the 
_ first of the renewed Bills, he served notice on the Bank not to part with 
the securities so deposited with them, alleging that the Bills drawn and 
renewed by him, were accommodation bills, for which he had not received 
any consideration, and were renewed on the faith of the securities being 
applicable te their discharge. The Assignees of Fergusson & Co., re- 
deemed the copper by paying to the Bank the amount of the principal 
and interest due upon the Bills drawn by Fergusson & Co., Allthe Bills 
drawn by A were dishonowred, and the Bank of Bengal brought an 
action against A for their amount. On a Bill filed by A., the Bank 
were restrained by injunction from proceeding with the action at law. 
Held on appeal by the Judicial Committee, discharging the injunction 
and reversing the decree of the Supreme Court, that, under the circnm- 
stances, the redemption of the securities was asale within the meaning 
of the condition contained in the deposit Bills, and that such sale was not 
n release to Aas surety for the previous Bills, the condition not being 
that the copper or the proceeds thereof should be applied preferentially 
or pari passu with the other debts, but simply in reimbursement to the 
Bauk, of the priucipal and interest due upon the Bills. 3 M.I.A. 19,20. 


PROMISE. 


1105. Whore, by reason of « promise, the promisee refrains from bring- 
ing a suit, which, but for the promise, he may have brought, there is guod 
consideration for tho promise; but, if at the time of the promise, 
no remedy remained to the promise by reason of Jimitation, there 
is no valid consideration, and the promise cannot be enforced at law. 
23 W. KR. 62. 


PROMISSORY NOTE. 


1106. The making of a promissory note is altogether the act of the 


maker, and delivery to the promisee is required to render it complete. 
1M. H. R. 202. 


1107. A promissory note, payable’ two months after date, given for 
money lent and interest in advance at the rate of 12} per cent per men- 
sem, contained an agreement to continue to pay that rate of interest 
after the due date if the money was not then repaid. 


Held that tho high rate of interest so agreed to be paid did not con- 
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stitute n penalty, against which the Courts could relieve. 7 B. H. R. 
O. J. 19. 
a 


1108. A promissory note, payable on demand, given for interest due 
on a mortgnage-deed, with interest on such mterest, cannot be enforced 
by suit, there being uo consideration for the making of such a note. 


7B. H.R. O. J. 9. 


1109. An instrument to the following effect :—‘‘on the I4th De- 
cember 1861, we A. and Co. bind ourselves to pay with interest to vou 
B and C rupees 566-10-0, being the balance of dealings held with your 
firm, and the amount received this day from you in cash on account of 
stamp’’:—Held, to be neithera bond nor a hundi, but to be in the nature 
of a promisgory note, and to come within the description in clause 4 


schedule A of Act XXXVI of 1860. 1 M. H. BR. 152. 


1110. Ina suit by indorsee against the maker of a promissory note 
payable on demand the defence was there were dealings in skins bet- 
ween the defendant and the payce, and an agreement was made by which 
the payee was to pay the defendant Rs. 4,590 as unadvance upon goods 
to be supplied by the defendantto the payee ; that the moncy was paid 
and the promissory note sued on was made and delivered as an acknow- 
ledgment of the receipt of the money and as a security for what should 
be due to the maker in respect of the dealings. The defendant stated 
that the state of the accounts between him and the maker showed a 
balance in favor of the defendant, and notice to the plaintiff of these 
facts wasalleged. Tho note was indorsed to the plaintiff 2 vears 
and 11 months after date. Held, though tho evidence failed to make. 
out notice to the plaintiff, tho note when endorsed wasan overdue note, 
and that the plaintiff took it subject to the then state of the accounts 
between the payee and the defendant. 7M. H.R. 271. 


1111. Where a promissory note is payable by monthly instalments, 
it is incumbent on the plaintiff when two or moro instalments are due at 
the time he brings his suit, to sue for them in one action, and he is not 
at liberty to sue separately for each instalment or for some of them. 

The plaintiff in this action sued to recover the fifth instalment due on 
a promissory note, butit appeared that he had on the 4th October 1872 
sued and recovered a judgment for. the forth instalmefit only, when he 
could have sued for the entire amount of the bond which had then 
fallen due. 

Held that the judgment which plaintiff recovered on the 4th October 
was a bar to the present suit. 20 W. R. 358. 


1112. A promissory note upona one anna stamp dated in August 
1870 provided for the repayment of theamount mentioned in if on or 
before the 12th July 1871 In a suit uponthe promissory note, Held 
ee it be not receivable in evidence upon payment of a penalty. 7 M. 


1113. In asuit under Act V of 1866 ona promissory note part of the 
consideration for which was legal and part illegal. Held (per Couch C. J. 
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that poets could not sue on the note, but that he might 
r his plaint and recover so much of the consideration as was not 


iNegal. 128 W.R. 424. 


1114. A promissory note isa “ contract or obligation” under section 
16 Act XVI of 1864, and as such might have been registered under that 
Act ; consequently the period of limitation prescribed by section 1 
clause 10 of Act XIV of 1859, viz., three yeurs, applies to it. 6 B. 
L. R. App. 40. 


1115. The defendant agreed with the plaintiff to take the plaintiff’s 
mare ‘Brides maid’’ on “ racing terms” all winnings to be divided 
equally between them, and the plaintiff to have the option of claiming 
n one-fourth share of any lottery iu which she might be bought by or 
on account of the defendant ; the plaintiff to keep and train “ Brides 
maid” for Rs. 60a month. Subsequently the plaintiff agreed to keep 
and train, for a like sum for each horse, five horses belonging to the 
defendant. The defendant having been posted as a defaulter, the 
plaintiff at the defendants’ request advanced certain sums to the secre- 
tary of the Calcutta Races to enable the defendants horses torun. As 
security for the repayment of such advances, and of asum of Rs. 44 56,6 
which had became duo to tho plaintiff, and which included an items of 
Rs. 1149, for “balance of bets and lotteries’? and a smaller sum in 
respect of certain tickets in the “ Secundra Raffle,’ the defendant gave 
to the plaintiff a letter of hypothecation of his five horses, whereby it 
was agreed that in case of the defendant’s default, and the plaintiff 
advertized the horses for sale. On the same day the defendant wrote 
and gave to the plaintiff a letter stating that, in consideration of the 
plaintiff’s withdrawing the advertisemeut, and withholding the sale 
for acertain period, he would give the plaintiff a promissory note for 
the balance of his claim. A note for Rs. 7,000 was accordingly given 
by the defendant to the plaintiff. In the account delivered by the 
plaintiff to the defendant, ho had by mistake over credited the defen- 
dant with Rs. 744 in an item-headed, ‘‘cash received from the secretary 
of the Calcutta Races, balance of racing account, ’’? and under which 
wasincluded the following item “ IO, U, deducted from lottery ac- 
count Rs. 48.” On receiving information of the error, the defen- 
dant gave the pleintiff another promissory note for Ks. 744. Inan 
action on the notes brought under Act V of 1866, the plaintiff obtained 
® decree, which was set aside on the defendant’s application, and leave 
was civen to him to appear and defend. Written statements were 
then filed on tho plaintiff’s application: Held by Macpherson J., that 
the two promissory notes were given as a security for the whole of the 
plaintiff’s claim ; that the items for “ balance of bets and lotteries,’’ 
and for the “ Secundra Raffle” being rendered illegal by the lottery, 
Act V of 1844 part of the consideration for the notes was illegal, 
and no action was maintainable upon them. His Lordship, therefore 
dismissed the plaintiff’s suit. On-appeal held by Couch, C. J. that the 
promissory note for Rs. 7,000 was not vitiuted by the Rs. 1,149 being 
part of the consideratiow for it, although that portion of the latter sum 
which was owu by lotteries was obtuined by un illegal transaction, it 
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was not iflegal for the defendant to receive the money, and, having 

done so, to pay the plaintiff his share or to promise to do so’ But the 

money paid in respect of the “ Secundra Raffle,” being’ money paid in 

exectition of an illegal purpose, was an illegal considetation which 
’ disentitled the plaintiff to recover on the note: Held further, that the 
“note for Rs. 744 was given upon good consideration. All the facts of 

the case being stated in the plaintiff’s written statement, the Court 

might sallowthe plaint to be amended, and frame an issue as to what 
amount was dae to the plaintiff in respect of the consideration for the 
— note for Rs. 7,000. 


Held by Markby J. that both notes were good, inasmuch as the 

promise, contained in them did not spring from, nor was it tho creature 

: of, the original illegal agreement bat wasa separate agreement. 9 
BLL. R. 441,442, 


PROMISSORY NOTH / Government). 


* 116. A Government Promissory Note is nota “ corody”’ or con- 
sequently immoveable. & W. R. 141. 


1117. A person who receives a forged currency note in payment is 
not (in order to entitle himself to be paid a second time }, upon dis- 
covering the forgery, bound to giveimmediate notice of it to the person 
from whom he receives the forged note. The rule relating to forged ac- 
ceptances on bills of exchange not applying. 


Semble.—That if the delay in communicating the fact of the forgery 

of the note were so great as to damnify the payer of it in his remedy 

‘ against, or in his power of tracing, the person from whom he received 

' the note, such delay would be a good defence in an action brought 
upon the original consideration. 7B. H.R. O. J. 1. 


1118. The holder of a Government promissory note cannot arbi- 

. trarily insist upon having the note renewed ;. but when the back of 

. the note has become covered with endorsements of the receipt of interest 

. sothat there is not room to write an endorsement of the note distinctly, 
the holder is entitled to have it renewed. 


Where the legal holder of a Government promissory note transfers 
the note, the Government is bound to act in accordance with such 
transfer, unless if has notice of an order of Court restraining the 

"holder from parting with the note. 


An allonge is a slip of paper annexed to a bill on which thosu- 

‘ pernumerary endorsements may be written when there is not room to 

write them all distinctly on the back of the bill. The term does not 

Jegally or properly apply to a paper annexed by the officers of Govern- 

ment to a Government promissory note, on which further endorsements 

, af the receipt of interest may be made after the note itselt is covered 
by such endorsement. 22 W. K. 106. 


1119. Ina suit by a» Hindu widow as the holder and last endorsee of 
‘ a Government promissory ‘uote of the 5}‘per cent loan, 1859-60, to en- 


PURCHASE (BY ' 


force renual of the note, it appeared that, in the advertisement of the 
loan in the Gazette, it was stated that “the practice and rules hereto- 
fore in use in regard to the renual, &c., of promissory notes. will be’ ad- 
hered to in respect of the promissory notes of this loan’’; that ‘it ‘was 
the practice of the Government of insist on the production of the pro- 
missory note when the interest due on it was applied for, and to en- 
dorse the payment of such interest on the back of the note; that the 
note of which renual was sought bad in consequence becotne so eoréred! 
with endorsement that aslip of paper had been attached to it by” the 
Government for the purpose of allowing further endorsements on pay- 
ment of interests to be made; and that in consequence of having ‘this 
paper attached, and being covered with endorsements, the note was 
practically unnegotiable. The defence was that the Government hadi 
discretion as to granting or refusing renual, and had, on objection made 
hy‘the reversioners, exercised that discretion in refusing to renew the 
note. The Lower Court dismissed the suit on the ground that. the 
plaintiff had failed to show any legal right to renual against the Go- 
vernment. Held on appeal that the practice of insisting on endorse- 
ment of payment of interest on the note as preliminary to receipt of in- 
terest thereon having rendered it practically unnegotiable, the Govern- 
ment were bound on renewing the note. 13 B. LA R. 859. 


PROFITS. 


1120. Where certain sharers took in lieu of their proportion of pro- 
fits a piece of land rent-free, with an agreement that on relinquishing 
the land they might claim their share of the profits, it was held that 
they could not be said to have been at any time ont of possession of 
their shares so long as they held tho land, and that on relinquishing 
the land they might sue for profits. 3 N.W.t. 23, 21, 


PROSTITUTE, 


i121. A landlord cannot recover rent of lodgings Knowingly let to 
s prostitute who ulso carries on her vocation there; the principles of 
English law being applicable to this country in such a case, 18 W.. KR. 
4495, 


PURCHASE. 


1122. No time being fixed for payment or delivery. by a contract 
for the purchase and sale of certain goods, the construction of law is,. 
that the seller will deliver on payment of the price, and that: the buyer 
will pay the price on receiving the good ; snd either party is competent to. 
call upon the other within a reasonable time, to fulfil his part of tlia 
agreement, if ready to fulfil his own. 2N. W. P: 60. 


PURCHASE (By Trustee). 


1123. J C M, as executor of his father, obtained a decree: for Rs. 
170,000, and held the same in trust as respects one-fifth theneof for 
the plaintiffs. Subsequently he took an assignment for the jeiat bene- 

_ fit of himself and his brother 8 of. the beneficial interest in the plain- 
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tiffs’ shnre for Ms. 6,000, from M, one of the executors of the plaintiffs’ 
father. The plaintiffs had derived title to their one-fifth simre under 
the will of their father, and subsequently obtuined a decree for the said 
Re. 5,000, against M in an administration suit J C M was co-execntor 
with M of the plaintiffs’ father, though he was said to hare renounced. 
In a suit against J C M to declare the said assignment invalid except 
as a security for the said Rs. 5,000, and any other sums justly due (M 
aud S being made party defendants) :— 


Held, that the purchase heing for inadequate consideration was inva- 
lid, and that the share must be restored to the plaintiffs on the pur- 
chase-money being returned inasmuch as JC M holding the decree in 
a tidnoiary position for tho plaintiffs could not purchase the same either 
for his own benefit, or that of himself and his brother jointly. - 


Such a suit being against J C M asa purchaser in his own right, is 
not in the nature of a review of the decree against M, who had been 
te . executor of the plaintifi’s fathor, 2L. KR. I, A. 18; 23 WLR. 


PURCHASE (In name of third parties). 


1124, Act I of 1845 section 21 does not protect purchases made in 
the name of third parties from the operation of decrees against the per- 
sons beneficially entitled to the purchased property. 2 W.R. 29. 


PURCHASE /Of Hypothecated Property). 


1125. Plaintiff in purchasing at the instance of a first incumbrancer 
becomes owner, and prima facie entitled to the possession of the hypothe- 
eated property, and the lien of defendant who purchases at the in- 
oo : the second incumbrancer cannot protect him in possession, 19 

» KR. 83. 


PUROHASE (Ultra Vires), 


1126. The purchase by the Directors of a Joint Stock Company, on 
behalf of the Company, of shares in other Joint Stock Companies, un- 
Jess expressly authorised by the Memorandum of Association, is wltre 
virer, 

A Joint Stock Company, even thogh it be empowered by its Memo- 
randum of Association to deal in the shares of other Companies, is not 
thereby empowered to deal in its own shares, and a purchase by the 
Directors of the Company of its own shares on behalf of the Company 
is, therefore, under such circumstunces, ulira vires. 


A shareholder ina Joint Stock Company can maintain an action 
against the Directors of such Company to compel them to restore to the 
Company funds of the Compnuny that have by them been employed in 
transactions that the Directors have no authority to enter into, without 
making the Company a party to the suit. 

Where a shareholder purchased shares in a Joint Stock Company 


knowing at the time that similar Companies were in the habit of deal- 
‘ing in their own shares and those of other Companies, and believing 
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that the Company in question adopted the same practice, but made no 
inquiry to ascertain whether or nét such was the case, nor made any 
pe ilar to such dealings of the Company until it was discovéred they 
had resulted in loss,-it was held that he -had by his own conduct lost 
jis right to hold the Directors personally liable in respect of such deal- 
ling and tho result was held to be the same whether the said share- 
holder was beneficially entitled to his shares, or werely a trustee of 
them for others. 4B. H.R. O. J. 18. | 


PURCHASER (Bona fide). 


1127. A person ig nota bona fide purchaser for value who has obtain- 
ed neither title nor possession. 1 W. R. 


1128. A purchase from an ostensible owner, who knew that one of 
the beneficial owners was a minor at the time of the transaction,’ and who 
took the precaution to obtain the consent of the other beueficial owner 
Who was of age, was held not to bo a bona fide purchaser. 1 W. R. 324. 


1129. A bona fide purchaser is entitled to refund of purchase- 
money in a case where, some dispute having arisen as to the purchase, 
the matter was referred to arbitration, and it was held that the vendor 
had no authority to sell. ‘The principle of careat emptor does not apply 


to such acase. 3W.R. 28. 


1130. The rights of boua fide purchasers and mortgagees are not to 
bo defeated by earlier obligations in the hands of third parties never in 
possession of the land in dispute. W. It. S.N, 229, 


PURCHASER (Bone fide---with Notice). 


1131. A party purchasing with notice that his vendor’s title is con- 
fested, must take his chance if that title turns outinyalid. 9 W. 


R. 8b, 


1132. Ifthe purchaser of an estate for value takes with notice, actunl 
or constructive, cf a trust, he is bound hy such trust to the sam6 extent 
and inthe same manner as the person from whomhe purchased. 6 B. 


H. BR. 0. J. 59, 


1133. <A purchaser at asale in execution of a decree held under 
Act VIII of 1865 (B,C.) cannot be ousted from the property purchased 
by him without proof that the decree and sale were fraudulent, and that 
he (the purchaser) was a party to, or had notice of, the fraud. 7 B. 


L. R. App. 1, 
PURCHASER [Bona fide--without Notice). 


1134. An unenquiring purchaser froma Hindu wife, whose husband 
is ne at the time, is inno sense a bona fide purchaser without notice. 
6 W.R. 312, 


It is not a legal sequitur that because the sale to A’s vendors 
was fraudulent, A’s purchase must be null and void. If A wasa bona 
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fide purchaser for valuable consideration without notice of the fraud, 
there is no reason why he should be deprived of the benefit of an houest 
purchase. W.R. S. N. 225. 


1136. The mere possession of the title-deeds by a second mortgagee, 
though a purchaser for value without notice, will vot give him priority. 
There must be some act or default of the first mortgagee to have this 
effect. 4M. H.R. 369. 


1137, The plaintiff brought a» suit on an instrument, dated 1861, 
described as a mortgage bond, to recover the amount due by a decree 
against the first defendant personally and agninst the mortgaged property 
which was in the possession of the 2nd defendant under a registered 
deed of sale by first defendant to him in 1866. The Civil Judge gave a 
decree against the firstdefendant, but refused the prayer against. the 
2nd defendant on the gronnd that he was a bona fide purchaser for 
valuable consideration without notice. 


Held, by the High Court, that the pJaintiff was entitled to a decree 
against the property in the possession of the 2nd defendant for satisfac- 
tion of the debt, whether the instrament sned on was a mortgage, or 
whether its effect was merely to createalien. 4 M.H. 2. 


1138. Inorder that a purchaser of immoveable property from a 
Hindu in the Island of Bombay imay be entitled, .as against the bene- 
ficial owner of such property, to set up the defence of being a 
bona fide purchaser without notice, he must show that he has made all 
proper inquiries into the title and as to the state of the family of lis 
vendor, and of his vendor’s predecessors in title for a period ef twelve 
years at least before the date of his purchase. 


Where a purchaser claims to hold land whieh he has purchased from 
a third person on the ground that the owner of such land has acquiesced 
in the sale, the purchaser must show clearly that the real owner was 
aware of the sale at the.time it took place. 


Where the owner of land was not aware of its being sold by his father 
to a third person, but, having heard of such sale, subsequently stood by 
and allowed the purchaser to build upon the land, it was held that the 
owner could not recover the land without compensating the purchaser 
for the building erected by him upon the land, and three months were 
oo to the owner within which to pay such compensation. 8 B. H. 

.O.d. 77, 


1139. The plaintiff in 1866 obtained a decree against one Ramzan 
Mohidin for payment of a debt by him personally, or in default entitling 
the plaintiff to recover the amount from the sale of certain immoveable 
property situated in Gajarat on which the debt had been secured under 
a Saukhat*® on the attachment of the immoveable property in execution 
of that decree, the defendant objected under section 246 of the Civil 


ee aenatl amen ements mano me tne 


* Note—Tho word Sankhat means in Gujarat a mortgage unaccompanied with possession. 
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' Procedure Code; and alleged that he had purchased the property in 1865. 
The attachment having, nccordingly, been raised, the plaintiff sued for s 
declaration of his right to scll the mortgaged property. Both the Lower 
Courts threw out the plaintiff’s claim. 


On special appeal, the decrees of the Lowor Courts wero reversed, 
and the case remanded for the trial of the issne whether the defendant 
was a bene fide purchaser for valuable consideration without notice of 
the plaintift’s Sankhat or lien on the property in dispnte at or before 
the time of his purchase. 8 B. H.R. A. J. 75. . 


PURCHASES ( Difference between Innocent--and one tainted with fraud), 


1140. Thecase of Ali Hoosum vs. Badel Khan (19th May 1863, S.D. 
A., N. W. P.), where it was held, that there is no difference to be mado 
between the innocent purchaser and one tainted with fraud, which had 


brought abont an execution sale observed upon and dissented from. 
10 M. I. A. 454,455. : 


PURCHASER( Duty of), | 


1141. Ifa person has notice that another has or claims an interest 
in property for which heis dealing, he is bound to enquire what that 
interest is; and, if he omits todo so, he will be bound, although the 
notice was inaccurate as to the: particulars,or the extent, of such interest. 


22 W. RB. 248. 


1142. The first duty of a purchaser from a Hindoo childless widow, 
isto satisfy himself, asan ordinary prudent man would do, as to har 
right to sell. If he docs not doso, he does not act withdue care or at- 
tention in the matter, and, therefore, cannot be said to have acted legally 
in good faith, although he may, in fact, fully bolieve or take it for 
granted that all is right. 2 W. R. 123. | 


1143. A person purchasing an estate where thore is atenant in pos- 
session 18 bound to inquire into the title of such tenant, and if he neglects 
‘to do so he takes subject to such rights as the tenant may have. 


The equities are the same where there is a person in possesrion as the 
object of acharitable trust and under the trust. OB.H. R. O.J. 49. 


PURCHASER (From Judgment-debtor]. 


1144. A purchaser from the judgment-debtors was held entitled te 
recover the amount paid by him on account of previous mortgages, 
when, in making those payments, he merely acted for the debtor who 
had borrowed the money’ from him, and what he did was to see that 
that money so borrowed was properly applied in clearing off those 
debts which rendered his own purchase unsafe, and of the existence 
of which he was at that time cognizant. 17 W. R. 480. 


PURCHASER (Innocent), 


1145. A party purchasing what he knows to be the right and title 
of some one else than his vendor cannot claim the character of an 
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innocent purchaser; and is not entitled to compensation for improve- 
ments to the property so purchased by him. 16 W. R. 109, 


PURCHASER ( Pendente lite ). 


_ 1146. Three brothers, M, L, B, P, K, B., and G. D.B., being 
jointly entitled in equal shares to an undivided one-third share in certain 
property, mortgaged their shares by three deeds bearing different dates 
to one R, N. Between the dates of the two last mortgages, the brothers 
instituted a suit for partition of the property, and for certain other 
objects ; and, on 2nd February 1864, a decree was made in the suit, 
declaring the brothers entitled toa one-third share of the property, and 
ordering a partition and the taking of accounts, and reserving the ques- 
tion of costs. R, N. was not made a party to this suit. On 6th Septem- 
ber 1864, the brothers covenanted to mortgage certain property to the 
lnintiff, including that previously mortgaged to R.N; on 8th and 9th 
Deveinber, the agreement was performed by conveyances in which R. N. 
joined, and which recited that he had been paid off., and on 28th November 
1866, and 27 March 1867, the three brothers conveyed their equities of 
redemption to the plaintiff. On 15th June 1868, an order was made in 
the partition suit for the sale of a sufficient portion of the property to 
"pay the costs of the parties to the suit, and under this order the pro- 
perty which the plaintiff sought to recover in the present suit was sold 
on Ist May 1869, and purchased by the defendant, who at the time had 
- full notice of the plaintiff’s claim: Held the doctrine of lis pendens did 
not apply, and the plaintiff was entitled to recover possession. 8 B. 


L. R. 474. : 


PURCHASERS ( Misconduct of one of Several ). 


1147. Where the whole of a property was sold iu execution, and 

_ the purchasers agreed among themselves what shares they were to 

tuke in the property, the Court was unable, because of the apparent 

misconduct of one of the purchasers who, after having acted as pleader 

for the other party, had now become one of the purchasers of the pro- 

' perty which he knew had been previously sold to his clients, to limit 

the extent of that sale, or todeclare that the said pleader was not en- 
titled with the other purchasers to the whole 16 annas. 17 W. hi. (80. 


Rh. 


RATIFICATION. 


1148, Where the act of the agent has been communicated to, and 
ratified by, the principal, it becomes the act of the priucipal in point of 
law. 7M. H.R. 369. 


READINESS AND WILLINGNESS (To Deliver ). 


1149, A contract for the delivery of shares ata future day is acon- 
tract that can be assigned in Hquity, and the assignee of such a contract 
can, in his own name, maintain a suit to recover, ance ee for its 
in the Civil Courts in India. , 


Lo 


REDEMPTION. 


In such a suit the plaintiff would be subject to any equities that might 
subsist between his assignor and the defendant. 


In order to snpport an allegation of readiness and willingness to 
deliver, an actual tender is not in all cases necessary : ¢. g., a tender 
will be dispensed with where the defendant has refused to perform the 
contract, or where on the day for the performance of it he has absoond- 
ed, and, having closed his place of business, has left no agent or other 
person to represent him. 8 B.H. R.A. J. 133. : 


1150. Wherea contract is made for the future delivery of shares, 
and the purchaser, before the delivery day, gives notice to the vendor 
that he ( the purchaser ) will not accept the shares, the vendor is thereby 
exonerated from giving proof of his readiuess and willingness to deliver 
the shares. , 


Semble.—The mere fact that such shares are pledged toa third per- 
eon is not sufficient to show that the vendor is not ready and willing to 
deliver them, if there is nothing toshow that the pledgee is not willing 
to assist the vendor in carrying out his contract, and it being upparent- 
ly for the ndvantage of the pledgee that he should do so. 8 B. H. 
R A.J. 128. 


REDEMPTION.* 





1151. The Inpse of more than 12 years from the year of grace bars 
the right of redemption. 8 W. R. 476, 


1152. A suit for the redemption of mortgaged property cannot go 
on to adue determination until all the mortgagors are made parties. 
21 W. R. 428. 


1153. In a redemption snit against the auction-purchaser from a 
mortgagee, it is necessary to determine whether defendant obtained the 
land under such circumstances that he is bouud by the mortgage bond. 
21 W. R. 13. 


1154. Where a mortgagor brings a suit to redeem mortgaged Iand 
on payment of such sum as shall be found due to the mortyngee, the 
Court is not justified in decreeing possession without payment in favor 
of the mortgagor, merely because the mortgagee denies the existence 
of the mortgage. 6B. H.R. A. J. 9. 


1155. In 1841 A established her proprietary right to lands as ngninat 
B, and an otti mortgazee then in possession. Ln 1844 B obtained a 
decree against the mortgagee in a suit tu which A was not a party, and 
assigned his rights under the mortgage to C, who continned to hold 
ng B’s assignee down to 1860 :—Held, that unless A was aware, 
or might by ordinary dilyence have been aware, of the suit of 
1844, his right to redcem the lands was not barred by the lipse of 
twelve years from the decree in that suit. 1 M. H.R. 126. 


1156. In asnit to redeem a mortgage and to obtain possession, held 


See Mortgage, Ante Nos. 774 to 820, 
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___ plainfiff had no might to redeem as being a mere mokurureedar 
or a person holding under the mortgagor, and because the mortgaye 

anend before the institution of the suit ; and that he was not 
uh to possession as a mokurureedar because he was bound by 
_, jumitation inasmuch as according to his pottah he was entitled to posses- 
“gjon st onceand he never got possession, and certain statements made 
. bg the Zemindar in petitions filed in Court are notadmissions under 
“Act XIV of 1859 to take a caso out of the ordinary rules of limita- 
tion. 17 W. R. 272. 


1157. The plaintiff executed an usnfructuary mortgage of certain 
, land for a term of 22 years to'the Ist defendant, for the considerations 
. Stated in a written instrument of mortgage, dated the 21st January 
1863. The mortgage instrument contained a stipulation that possession 
should be given to the plaintiff upon his paying the principal and in- 
terest due to the Ist defendant within two months from the date of 
“the execution. Held, that the plaintiff was entitled to redeem although 
+ the amount of principal and interest had not been paid or tendered 
- within two months. 3 M. IL. R. 363. 


1158. A granted a zur-i-peshgee lease of certain lands to the defen- 
dants for a fixed term of years, which was to continue after the expiry 
of the term so long asthe moncy advanced romained unpaid. Shortly 

» afterwards A evicted the defendants, and sold the land to Cand D in 
the proportion of 12 annas and 4 anuas. The defendants sued all the 
three and obtained a decree for possession and mesne profits. They 

never got back possession, but recovered the mesne profits from A. On 

“the expiry of the term of the lease, CO and D each brought a suit to 

redeem his own share of the estate after payment into Court of the 
jnoney advanced in amounts proportionate to the share of the land pur- 

, chased by cach. Tho two suits were heard together. Held, they were 
entitled to redeem. IUeld, also, that the defendants were not liable an- 

der Regulation XV of 1798 or Regulation T of 1798 to account for the 
mesne profits which they had recovered. B. L. RLS. V. FB. O13, 


REDEMPTION (Equity of}.* 


- 
~ 


1159. The claimant entered into an agreement for the purchase of cer- 

tain property ; and on the execution of the agreement, deposited rupees 
15,000, as carnest money of the contract, and in part payment of the 
purchase-money. The claimant was not satisfied at that time with the 

. titlo-deeds supplied by the vendor, but aiterwards entered into fresh 
_ negociations for the purchase upon different terms. The vendor died, 
: and the present claim was filed in a suit to administer his estate. Held, 
.o that the claimant was entitled to be paid in fall the rupces 19,000 in 
:4 Priority to all other creditors ; and that his lien was not lost by tho 
\dailure either of the original contract or the subsequent neyociations. 3 


B.L. R.O. J. 75. 


*- -1100. The defendants mortgaged certain property in the mofussil 


ad 
aa 





oy 
~ 


# See mortgage, Ante Nog, @21 to 628. 
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to the plaintiffs in April 1803, and at the same time, aS & collaterab se- 
curity to the mortgage, executed a bond in favor of the plaintiffs, and: 
a warrant of attorney to enter up judpment on the bond. Judement: 
was entered up, and a decree obtained thereon, soon after the bond wna 
executed. lu accordance with ¢ovenant m the mortgage-deed,' the 
mortgagees entered into possession and receipt of the rents and prv- 
fits of the estates which they were authorized to receive for five years, 
from the date of the mortgage. They remained in possession for BX 
years, and thon, more than one year having elapsed sinee any pro- 
ceedings in execution had been taken, they applied for exeeution of 
their decree against the mortgaged property. The property was out 
of the jurisdiction of the Court. Held that, if the application were 
granted, the execution of the decree must be limited to property other 
than that which was the subject of the mortgage. There being evidence: 
to show that the parties had entered into an agreement fora fresh mort- 
page of the property for twenty two years, the application for execution: 
was refused. 


—An equity of redemption cannot be taken in exccution of na 
decree for a money-debt under the attachment clauses of Act VIII of 


1859, 4B. R. 0. J. 83. 
1161, KD, a Tlindu widow, hy deed appointed RS to be her gene- 


ral mooktear, for the conduet of certain suits in her name, whieh were 

pending in respect of the estate of her deceased husband. By this deed: 
dated 25th September L858, she covenanted to repay him, within two 

months of the successful termination of the suit “all moneys properly 

disbursed by himon her aceonnt, &c.’’?; and also to pay him an additional 

sum as remuneration to himself. RS entered on the conduet of, her 

. busingss, and advanced certain moneys on her account, and in October 

1859, K D executed in his favor a second deed by whiclr she mortgaged 
to him her share in the estate of RH, deceased, which was in the, 
hands of his execntors, ‘ and my decrees 24and 25 in the Zilluh Court, 

and the decree in the Sapreme Court, and the right and interest of all 

the said decrees and all other real and personal properties belonging to 
the said estate.’ By a decrec of the Eigh Court of 28th JInly 1862, 
_in one of the suits brought by K D, the estate of Ri HE was declared to. 
eonsist of a share of a certain talook, of a share of «a honse 

- an Caleutta, and of a certain sum of money; and K D was declared to. 
be entitled to one moiety thereof. K D afterwards obtained an orér 
for possession, and held possession of the said talook until August 1866. 

R S continued the conduct of K D’s business, and advanced. moro 
"money on her account, in respect of which, on 3ist May 1865, he brought 
" asnitagainst her, and on 21st September 1865, obtained a decree in 
his favour. Under this decree he attached the right, title, and interest 
_ of K Din the estate of R H; and on 25th dune 1866, it was put.up for sale, 

and purchased by RS himself. Ima smt brought by K D-agninst R §,. 
awong other things, for an account, held, that RS was a trustee for K 
D in respect of her share i the estate of R H, which he had 

iy execution of his decree. 


P, IV. 


_ , A mortgagee, cannot, properly, in exeoution of a simple deorée for 
money the repryment of which is secured by mortgage, attach and sell 
ithe mortgagor’s equity of redemption in the property mortgaged: but 

if he do so, and. purchase it himself, he becomes a trustee for the morte 

“Bagor, against whom he cannot acquire an irredeemable title. 5 B. 

oe ° RK. 450, 451, / 


1162. 2 mortgaged certain land to A in 1844, stipulating that if he 
(R) failed to pay a imviety of the mortgage-money within three years, 
or wholly redeem within five years, from the date of the mortgage, the 
property mortgaged should be considered as sold to A. The property 
remained in the possession of 1 till 1847, at the end of which he gave 
it into the possession of A, R then believing that he had thereby lost 

all right to the property. Subseqnently to 1847, the property changed 
hands. The absulute right was first sold in 1855, and then on two oc- 
ersions in 1869. At this time R did not raise any objectiou to the pro- 
perty being sold, although he was fully aware of the fact. 


R had also admitted, ina suit brought against him in 185) by A, 
that he had sold the land to A. 


- In a suit brought by R against A in 1867 to redeem the mortgaged 
property— 

Held (following the decision in 1 B. H. R. 199 See Ante No. 821) that 
R'was entitled to redeem the property. 


Held also that, under the peculiar circumstances of this case, the 
Court would not be justified in calling upon the mortgagees to furnish 
accounts of the rents and profits on the one hand, and of the principal 

interest on the other. 


.- Interest on the value of improvements mado since the time the pro- 
perty cauie into the hunds of A disallowed. 8 B.. H. R. A.J. 236. 


RELEASE. 


1163. A letter in the nature of a guarantee, wholly in the handwrit- 
ing of A, written upon stamped paper, sealed, but not signed or attest- 
ed by witnesses, or registersd, to B, a co-plaintiff with A, undertaking to 
indemnify B from costs, if he wonld join asa co-appellant with A in 
an appeal to England, estublished, and held to operate as a release in 
an action brought by A’s heirs against B to recover his pro rata share 
of the costs of the appeal. 7 M.I.A. 148. 


1161. Case dismissed, because the Privy Council upon the evidenco 
considered that the general release set up by the defendants could ne- 
ver hare been contemplated by the parties to operate as a release of 


all demands. 5 W. Rh. P. C. 112. 


1165, Plaintiff sned to recover rupoes 21,650-5-1, balance of prin- 
cipal and interest due. He alleged in his plaint that, between the 16th 
February and 23rd July 1867, he paid, at the request of defendant’s fa- 
ther, the late GF. Fischer, rupees 25,600 on account of the shiva- 
gonga Zimindari; that the defendant having assumed the management 
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of the Zamindnri under an assigument from his father, gave plaintiff n 
receipt for the said sum of rupees 25,000 under date the 7th August 
1867; that in October and December 1867, defendant paid the sums of 
rupees 5,090 and 3,000 respectively, in part liquidation of the debt, but 
wince 2!)th December 1867 refused any further payment. Defendant 
anawered that this debt due by the late G F. Fischer had been 
validly released by the terms of an assignment, dated 29th July 187); 
that the receipt given by the defendant was a mere acknowledgment 
of the payment of rupees 25,900 by the plaintiff to the late GF. Fis- 
cher and imposed no obligation on defendant to pay the said amount ; 
that there was no consideration for defendants’ promise to pay ru- 
ees 25,000; that when defendant executed the receipt ho was not aware 
of the effect of the release, and that the part puyments were made 
under a mistaken idea of liability. At the hearing it was not dis- 
puted that a release was executed, and that this claim was embodied’ 
and was intended tou be embodied in that written release, but it was 
attempted to set up a contemporaneous oral agreement, leaving this 
claim as a subsisting demand. The Civil Judge dismissed the suit, 
holding that this oral evidence could not be adduced to contradict the 
written release. Held, on Regular Appeal, that the Civil Judge was 
right. The principle is—Is the matter of the contemporaveons oral 
agreement so outside the scope of the written one that they can Icgically 
subsist together, so that the oral shall neither contradict nor modify the 
written ? 


In the present case, to set up anoral agreement that the sum re- 
leased should, in fact, be paid, as to deal with an object already embo- 
died in the written agreement in a manner antagonistic to its provisions. 
It is not only to vary what the words to mean, but what they were intend-~ 
ed to mean, ‘The subsequent receipt for the money did not create a debt, 
for the release had already extinguished it. 6 M. H.R. 393. 


1166. Inawritten promise to pay “when I am able’ those words 
are not to be trented as mere surplusage, but a binding part of the 
contract. The promisee’s cause of action does not accrue until the pro- 
Miser is in circumstances to pay. 1 W. R. 368, 


RHULIEF (Equitable). 


1167. Where a puinee lease of certain proporties was to bo 

in plaintiff’s favor in case certain money borrowed from him was 

re-paid by a given date, the money in that case being considored ag 

bonus for the lease, and where the deed embodying this stipulation 

to be counted as a puinee pottah if the lease was not executed. 
- Held that the plaintiff is entitled to relief even though he may ask for 

something he is not strictly entitled to ; andif the bonus is inadequate, 

the Court may equitably relieve defendant on payment of the original 

sum with interest from the date of advance. 19 W.R. 274. 


RB-PURCHASH. 


1168. A sold land to Band continued in possession as B’s tenant. 
More than two years after the sale A and B agreed that A should have the 


SALE, P. LV. 


tight to re-purchase within a fixed time, but thatsuch right should be 
‘ forfeited if the conditions of the lease were not kept. At the date of 
’. this agreement A was in arrear with his rent : Held that his right 
* to re-purchase was uot forfeited by his having incurred further arrears. 


: 41M. H.R. 63. 
REVOCATION. 


1169. Ifa revocation by deed can set aside a deed, by which a per- 
son binds himself to abide by the decision of arbitrators, revocation by 
parol may set aside a parol agreement. Notice is not necessary. 3 


M.H. WR. 82. 
S. 
SALE. 


1170. Wilful misrepresentation by a vendor regarding property sold, 
practised ina matter within his knowledge, ond cuncerning which the 
purchaser had no adequate means of knowledge, held to vitinte a sale 
and to entitle the purchaser to recover the ptrchase-money actually 


paid by hin. IN. W.P. 25, 


1171. Tho notion that a sale or transfer cannot be made or proved 
without 1 deed of sale or some written agreement is a misconception 
anderroncous. IN. W. P. 


.s¢ 1172. A-sale might be complete, and it still might be a condition of 
-the contract that the purchase-money was to be paid afterwards, and 
the deed in evidence of tho contract may not be completed. The bare 
fact of the deed not being registered wonld not annnl a sale if, by 

_ mutual agreement, a sale had already been made. 7. W.R. 317. 


1173. A mere agreement to sell a certain property withont any con- 
sideration passing, cannot bar the right of the vendor on the same day 
to kell a portion of the property toa third party or invalidate the third 
party’s purchase. 7 W. It. 3s. 


1174. The defendants had sold ecrtain property to the pluntiff. 
They alterwards refused to effect mutation of names in favour of the 

, plaintiff on the ground that he had not paid off a certain mortgage on 
_ the property, which he had promised in the contract of sale to do. They 
“ did not repudiate the sale or the plaintiff’s title under it. Weld, that 
_ the refusal was not tantamount to a rescission of the sale, and that a 


Cua the recovery of tho purchase-money would not lie. 5N. W. 
» 194. 


1175. Where a Mooklcarnamah wasduly executed by A authorizing 

- B to sign her name to a deed of sale, notwithstanding that the Mook- 

tearnamah was not verified until after A’s denth, the sale uncer that 

deed made after A’s death was held to be valid as regards the right 
of the purchaser to recover the purchase-money. 6 W. R. 174. 


Where a plaintiff sued for recovery of possession of property 


SALE (SILL of ). 


which he said he purchased from two defendants, and it 
found as a fact that one of the defendants did not sell but that the other 
. gised fraud in effecting the sale ; it was held that the decision below, 
which gave plaintiff n decree for the entire property ayainst the defen- 
dant who acted fraudulently, was erroneous and that the decree sliould 
have absolved from liability the share of the defendant who did not join 
in or know any thing of the sale. 8 W. R. 182. : : 


1177. D,a Hindu, died, leaving three sons, 8, S. C, and R, who 
on his death made a partition of his estate, and S covenanted with 5 
C to discharge all claims made against the estate of D in 1828, B, 
whoclaimed a portion of the share taken by S C on partition with mesne 
profits, filed a bill in the Supreme Court against S C and other as re- 
presentatives of D, and obtained a decree for Rs. 2,00,000. Pending 
this litigation S C died, leaving six sons, J, M, H, P, C, and S M, and 
a will made before the birth of SM, by which he loft all his property 
to his sons other thanS M. On the death of S C, J, as ono of the exe- 
cutors of his will, compromised B’s suit so faras it related to the estate 
of 8 C, for Rs. 80,000 ; and afterwards, in the same capacity, sued 
the representatives of Sto recover that amount and the costs in the 
suit brought by B, and obtained a decree for Rs. 1,70,000. In the mean- 
time H died, leaving the plaintiffs his sons and heirs, and his brother 
J and M, his executors, J renounced the executorship. M, on 8rd June 
1854, as executor of H, executed a deed of assignment, by which he 
conveyed to J and S M, for Rs. 5000, the interest of the plaintiffs in 
. the decroe obtained by J, and subsequently at a salo of propery be- 

longing to tho representatives of S in execution of the decree, J 

himself become the purchaser. In 1857, in an administration suit, 

which had been bronght by tho plaintiffs to compel M to account for 
the assets received by him from the estato of Il, the Mastor was 
directed to take an account, which was accordingly done. In a suit 
brought by the plaintiffs, the sons of H, against J, M, andS M, to 
setaside the deed of 3rd June 1854,—Zl/eld, that notwithstanding the 
renunciation of executorship by J, he stood ina fiduciary relation to 
the plaintiffs, and the assignment being found to have been made for 
an iuadequate consideration, was ordered to be set aside on the plain- 
tiffs paying the purchaser, J, the amount of the purchase-money. 
decree in an administration suit brought by the partics whose 
interest had been sold against the executor of thoir father’s will, by 
. whom the sale had been made, held to be no bar to the maintenance 
ts : out ngainst the purchaser to have the sule set aside. 14 BL. 
{, 276,277, 


SALE ( Bill of ,. 


- 


1378. In a suit for possession under a bill of sale, the defendant 

pleaded that «large portion of the purchase-maney still remained un- 

_ paid, Held that the mere fact of a decree having been subsequently 

passed in another suit could not affect the validity of the defence relied 
upon in this caso. 8 W.R. 218. 


1179, Suit for possession of a four-anua share of a Raj and 
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dary under a Kowalu, or a Bill of sale, purporting to be an absolute 
eale fcr the sum of Rs. 75,000, executed at atime when the alleged 
vendor was not in possession or had established his title to the Raj 
and Zemindary. The vendor who established his title to the Raj, and 
was in possession, by his answer set up this case ; that being in want 
of money to carry on suits to recover the Raj and Zemindary, he applied 
to one K ( whose rights had become vested by purchase, in the plaintiff), 
who agreed to make advances to him on condition ofhis executing the 
Bill of sale, and that no part of the consideration-money there expressed 
was paid on execution of the Bill of sale, though some inconsiderable 
advances were made to him; that he was afterwards pressed to exes 
cute a bond to secure the same sum of Rs. 75,009, hypothecating the 
whole Raj and Zemindary insubstitution of tho Bill of sale, but that 
no consideration was paid on that occasion; the real contract being one 
tosecure moneys already advanced, and future advances, which con- 
tract had not been complied with by K’s Assignee :—Held, by the 
Judicial Committee, upon the evidence, that the real arrangement bet- 
ween the parties was for K to make advances, from time to time, and 

_ that the form cf the contract was a device adopted to evade the effect 
of the transaction being stamped with the character of champerty, and 
the Bill of sale set saide. 


In a suit so framed to obtain possession, the Appellate Court will 
not impose terms upon the defendant to repay the advances made. by 
K as the plaintiff, his Assignee, had his remedy, and could sue on 
the bond. | 

Whether the effect of the execution ofa Bill of sale bya Hindu 
vendor is to pass the estate irrespective of actual delivery of possession, 
giving to the instrument the effect by Nnglish Law of a conveyance 
Operating under the statute of uses. Quere. 12M. 1. A. 275,276. 


SALE ( By Government). 


1180. Semble. Where property is sold by Government for general 
debts, and not for arrears of revenue, they sell only the interest of the 
debtor, and do not guarantee the vendeoa title. 5M.I.A. 2/1. 


SALE ( By Husband to Wife ), 
1181. Held by the majority of the Court that, a sale by a hushand 
to his wife may be collusive aud a fraud upon his creditors notwith- 


standing the payment of the purchase-money by the wife out of her 
fonds. ( Trevor J., dissentiente )..1 W. R. F. B. 319. 


SALB ( By Minor ). 
my A purchase from a minor is not ipso facto invalid. 3 W. 
SALB ( By Mortgagee ). 


1183. Semble.—That a private sale effected by a mortgagoe in the 
mofussil without the intervention of a Court, in pursuance of a power 


. rae era under his instrament of mortgage, : ironies 8 
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SALHB ( By Mother to Daughter). 


1184. Whore a mother conveyed her property to her daughter, and 
the property was afterwards attached in execution of # decree 
against the daughter,—Held that the mother could not obtaina re- 
conveyance of the property, on the ground that the conveyance to the 
daughter was for the purpose of defrauding the mother’s creditors, and 
that the onus was on the mother to prove that the decree against the 
daughter was a fraudulent contrivance to deprive the mother cf posses- 
sion of the property. 7 W.R. 118. 


SALE ( By Vendors not in Possession ). 


1185. Alleged purchasers, whose vendors were not in possession 
and who pay nothing for what is said to have been sold to them, are 
not competent to maintain a suit for possession of the property in dis- 
pute. 23 W. R. 165. 


SALE ( Conditional! ). 


- 


1186. <A conditional sale may become absolute by agreement and 
acts of the parties to it, without proceedings under section 8, Regulation 
XVII of 1806. 5 N. W. P. 29. 


1187. The decisions of the ate Sudar Court of Madras have carried 
the doctrine of relief after the time named in the conveyance so far as 
to say that wherever the security for money is an object of the tran- 
saction, no sale can become absolute. The Hight Court have followed 
the English rule and have held the question one of construction, ad- 


mitting however, for the purposes of the construction, other documents 
and oral evidence. 7 M. H. R. 6. 


1188. <A party who had advanced certain monies ona deed of con- 
ditional sale, bye-bil-wuffa not being able to get puseession of the 
mortgaged property, sued his debtor for the return of his money and 
obtained a decree. While the suit was pending the defendant died. 
Held, that while the decree ( which was a simple money-decree ) 
would enable the decrec-holder to follow any assets left by his debtor, 
it could not give any particular lien onthe land which had once formed 
the subject of the bye-bil-wufu. JL W.R. 225, 


Plaintiff executed to defendant a document of which the follow- 
ing is & translation.—‘‘ The Muddata Ariyam executed on the 10th 
April 1835 by the Madugula Zemindar to the Zemindar of Bobbili. 
As I have conveyed to you as sale for Rs. 6,000 the Papuchetti Seri 
adjoining the land of Kasbah Jaggananthapuram in the Zemindari of 
Madugula, they are given you for absolute sale: so the said sale 
money has been received at the timo of sale. Inthe event of my 
paying you the principal Rs. 6,000 within six months from this date, 
you must give back tho said land Papuchetti Seri to me. In the 
event of our not being able to pay according to the said stipulation, 
you should hereditarily from son to grandson enjoy the produce of 
the said land, yourself paying to Government the assessment fixed 
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on a sub-division, reckoning this sale money to bea pure sale. This 
Muddata Kriyam has been executed with my consent.’’ Held, that 
this document was a sale with a condition for re-purchase. 7 M. H. 
R. 6. 


SALE [ Deed of ]. 


1190. In construing a deed of sale where the terms are ambiguous, 
the conduct of the parties immediately after, and acting upon the deed 
is very important ; such conduct heing some times ( as in this instance ) 
the only means by which the Court can know how the price of land 
was fixed. 19 W. R. 432. 


1191. A deed of sale is complete on the date when it is signed 
and attested by the Cazee, and consideration is paid for it. Delay in 
the delivery of the deed does not invalidate it. W.R.S. N. 62. 


1192, The mere non-recital in a deed of sale by a mother during her 
son’s minority -of the legal necessity for the sale does not vitiate the 
deed. The necessity may be proved by other evidence. 3 W.R. 154. 


1193. A suit based on adeed of sale to His materially affected by 
‘his son T accepting a deed substituting another agreement and tran- 
saction in lieu of his father’s deed of sale. 8 W.R. 228. 


1194. A deed of sale, though not strictly of a complete and final 
character, yet if genuine and duly attested, may be sufficient to bind 
the property and to give the purchaser the right to demand a specific 
performance of tho contract and the execution of such further as- 
surances as might be deemed necessary to invest him with a complete 
title to the property. Such a deed would necessarily prevail over any 
intermediate attachment of the property for debts due from the original 
proprietor. 5 W. R. P. C, W111. 


1195. The delivery of a deed of sale to A the vendor, after tbe mak- 
ing by the vendor of a fresh bond in respect of tke same property in 
favor of B, will not render the deed inoperative, or subject to A to fresh 
liens not within his knowledge and not existing at the time of his 
purchase. 5 W. R. 110. : ‘ 


3 


1196. A Court is not bound to consider a deed’ of sale to ke a deed 
of absolute sale, and not take into consideration the acts a1 nduct 
of the parties in their own view and dealing in regard tof@he tran- 
saction. Thus where the parties treat a transaction asa deed of 
conditional sale, the Court must not necessarily hold it to be a sale. 


5. W. R. 104. 


1197. Where several properties are comprised in one deed of sale, 
the purchaser runs the risk of having his title in all the properties 
shaken, should the purchase as to one of them be called in question in 
a regular suit. 8 W. R. 485, 


1198. Where a kobalah is not executed within the stipulated date, 
anintending purchaser ig not entitled to compensation under the con- 





BALE (FRAUDULENT), 


—_— 
- 


tract Act section 74, unless he can show that he tendered the purchase 
money, and the bond, together with a draft of the kobalah, to the op- 
posite party, who then refused to execute. 20 W.R. 481. 


1199. Where property belonging to three brothers, one of whom 
was & minor, was sold for an ancestral debt on which execution proceed- 
ings had been taken, the rights and tnterests of the two elder 
alone being advertised tor sale, and the deed of sale making no 
of the minor’s rights and interests: Held, that the minor’s righty a 
interests were not conveyed to the purchaser. 10 W.R. 241. 


1200. A, who was entitled to certain property, but had no the 
means to institute a suit for the recovery of the same, agreed | 
to sell Ba moiety thereof in consideration of a sum of money 
was to pay for the purpose of carrying on the suit in the nam@g@& of A 
and B as plaintiffs. Shortly afterwards A entered into a deed Jf com- 
promise with C, who was the claimant and in actual possessio& of the 
greater part of the property in question, by whieh a portion of the 
property was divided between them. Held, in a suit brought by B, 
against A and C, that the first deed did not operate as a present trans- 
fer of the property, but only as an agreement to transfer it upon cer- 
tain contingencies which had not happened. 18 W.R.P.C. 140. 


3 


1201. The plaintiff executed a deed of sale of a moiety and a lease 
of the other moiety of certain property to B. B instituted.a suit under 
section 15 Act XIV of 1859, which was dismissed. B then returned 
the deed of sale and lease to A, with the following endorsement under 
his signature, viz., “returned, no claim.’’ A instituted the present suit 
for recovery of possession of the said property, and the defendant set 
up in his defence that A had no right to sue for a moiety of the proper- 
ty, as the same has been conveyed to B; and that the endorsement of 
the deed of sale, “ returned, no claim’? was not admissible to evidence, 
as the same had not been registered. Held, that the entry was-only of 
evidence that the transaction was inchoate, and not final, so as to require 
® recouveyance. 


Held, that as the pleaas to the imadmissibility of the evidence for 
want of registration was not specifically taken in the Court below, ié 
could not be allowed in special appeal. . 


Held, that the onus was upon the defendant to prove his purchase 
3B. L, R. Ap. 126. 


SALE (For Valueable Consideration]. 


1202. A purchaser for valuable consideration of an estate from the 
- owner who is in possession of it, is not bound by an unregistered 
mortgage of which the purchaser had no notice. 4 W. R. 67. 


SALE (Fraudulent). 


1203. The mere non-payment of a debt does not necessarily prove 
collusion between the debter and his vendor to defraud the creditor. 
G W. R. 285. 


254 SALE (OF GOODS). P. TY. 


. 1204. Where a mortgagor executes a deed of sale for the purpose of 
defraudiug and defeating his creditors, it 1s void against any of the cre- 
ditors who may obtain a decree against him, although the deed may 
have been executed before execution was taken out on the decree. 6 
W.R. 91. : ; 


1205. Where a transaction was originally a sale, temporarily convert- 
ed into a mortgage for some fraudulent purpose, but subsequently, as 
between the parties to the fraud, voluntarily restored to its original state 
of a sule; Held, under the circumstances, that the sale should stand 
good, and conseqnently that there was no necessity for foreclosure, and 
no equity of redemption to sue for. 6 W. R. 293. 


1206 Where a vendor, knowing that he had no right or title to 
property, or being cognizant of the existence of incumbrances or of 
latent defects materially lowering its value, sold it and neglected to 
disclose such defects to the purchaser. Held that there was a fraudu- 
lent concealment vitiating the contract. 7 W.K. 258. 


1207. Where goods have been obtained by means of a fraudulent 
purchase, the vendor hasa right to disaffirm the contract so as to re- 
vest the property in himself, and this even if the property had passed 
to vendee with the consent of the vendor. 


Where a vendee purchased cotton with the pre-conceived design of 
not paying for it, the sale did not pass the property, and althongh the 
cotton may have been, with the vendor’s consent, allowed to be placed 
on the vendee’s boat, still the vendee must be considered as the agent 
of the vendor, and his possession as that of the vendor’s and the cotton 
As re property of the vendor, as long as the price was not paid. 
6 W. KR. 81. 


SALE (Of Goods). 


1208, In the absence of any agreement as to delivery, goods agreed 
to be sold are to be delivered at the place at which they are at the 
time of the agreement for sale, or, if not then in existence at the place 
at which they are to be produced. 5 B. H. R.A. J. 126. 


1209. RG G and Co. entered into a contract to sell certain goods 
to A-S, NS, both Calcutta firms. The contract, which was in a print- 
ed English form was taken on the 18th December 1868 by one M, on 
behalf of the firm of R G Gand Co., to obtain the signature of the ven- 
does’ firm. It was signed on their behalf by AS. Neither M nor A 
S understood English, and no explanation was given of the terms of the 
contract to A § at the time he signed it, but there had been. negotia- 
tions between M and A S as to these goods prior to the time when A 
S’s signature was obtained. It did not appear that the goods had been 
identified in any way by the purchasers who had merely seen a sample. 
Afterhis signature, A S wrote in Nagri “goods fresh, grenadines five 
cases, nt 2 annas 3 pie per yard.” AS, NS, afterwards, on the 9th Feb- 
ruary 1869, paid rupees 1,000 as earnest money, which was accepted by 
R GG and Co., who then allowed further time for taking delivery of 


SALE (OF GooDs). 


the goods, which, however, AS, NS finding some of the goods were 
stained, declined to do. RG Gand Co. thereupon brought an action 
for breach of contract in not taking delivery, and o cross-suit was brought 
by AS, NS to recover the rupees 1,000 paid as earnest-money: Held 
that the words “fresh goods”’ after the signature of A S constituted part 
of the contract into which the parties entered, and by which they wero 
bound. 5 B.L.R. 111. 


1210. The defendants contracted to purchase from the plaintiffs 
© 2,000 maunds of fresh, clean, and good up country indigo seed, gua- 
rauteed growth of season 1870-71, at rupees 11 per maund to be de- 
livered to the defendants’ agent at Hajipur in al] February next.”? In 
part performance of this contract, the plaintiffs delivered, and the de- 
fendants’ agent at Hajipur accepted, 865 maunds of seed, no objection 
as to quality being then taken. But when the remainder of the 
seed was tendered in February, the defendants refused to accept it on 
the ground that it was not according to contract. At the same time 
and upon the same grounds, they refused to pay the contract price for 
the seed already accepted, and tendered instead the market price at the 
time of the delivery. In an action to recover the contract price of the 865 
maunds delivered, and damages for loss on re-sale of the remainder of 
the seed, the Judge of the Court below found on the facts that the 
seed was not “seed of the growth of 1870-71” as far os it was reason- 
ably possible to procure it; and that, though there was evidence to 
show that seed of the previous season, if of good quality and in good 
preservation was occasionally mixed with the new seed, and that seed 
so mixed had been accepted as a performance of contracts for 1870-7], 
yet there was no evidence that, under such contracts as the present, the 
seller was by custom at liberty to mix seeds of two scrops so as to bring 
the sample up to an average quality.; and, further, that a custom, so 
directly at variance with the express terms of the contract, could not, if 
proved, be allowed to prevail. Held also that the defendants had waiv- 
ed any objection to the 865 maunds, which must therefore be taken as 
a good delivery pro tont under the contract and must be paid for ac- 
cordingly. 

Held, on appeal (affirming the decision of the Court below) that the 
plaintiffs had not delivered seed according to the contract ; but (reversing 
the decision of the Court below) that the contract was a contract for 
the delivery of the ertire quantity of 2,000 maunds, and that the plain- 
tiffs could only recover for the 865 maunds as on a new contract aris- 
ing at the time when the seed was accepted; such contract being to pay 
for the seed according to its value, and not according to the rate sti- 
pulated for the 2,000 maunds. (see Act IX of 1872 8. 89) 8 B.L. 
R. 459, 460. 


1211, The plaintiffs in London and the defendant in Calcutta had 
dealings, which consisted in the defendant shipping jute cuttings and 
rejections to the plaintiffs in certain quantities and within certain limits 
as to price; the defendant drawing bills on the plaintiffs in respect of 
auch goods, which the plaintiffs accepted. The plaintiffs alleged that 
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thore was an agreement between them and the defendant, that in case 
of shipments in excess of the limits given by the plaintiffs, they should 
at their option receive the goods on their own account, or treat them 
as consignments on account of the defendant, but the defendant deni- 
ed there was any such arrangement. The defendant made several ship- 
ments in excess of the plaintifis’ limits, and the plaintifis treated them 
as consignments on the defendant’s account, selling them on defendant’s 
account and forwarding him account sales, and drawing bills on the de- 
fendant for any balance due to them in the transactions, which bills the 
defendant refused to pay. The plaintiffs forwarded accounts current to 
the defendant, in which appeared an item of £ 188-5-6 as the balance 
of account current down to December 1866. It appeared to have been 
due, however, in respect of an account for 1863. The defendant sent a 
letter, dated 22nd December 1865, to the plaintiffs which contamed the 
following postscript :—P S.—Enclosed a remittance of £ 40 to old ac- 
count’’. Inan action brought by the plaintiffs for the balance due to 
them from the defendant in respect of the shipments which had been 
treated by the plaintiffs as consignments on the defendant’s account, the 
plaintiffs included the sum of £ 188-5-6. The suit was brought in No- 
vember 1868. The defendant admitted he had sold the bills and receiv- 
ed the money for them; they were produced by the plaintiffs, the ac- 
ceptors. 


Held, that the bills being produced by the aceeptors after due date, 
and the defendant having received no notice of dishonor, and no demand 
for payment of the bills, the presumption was that they had been paid 
by the plaintiffs, 

In exercising their option of treating shipments in excess of their li- 
mits as on their own account, or as consignments on account of the de- 
fendant, the plaintiffs were entitled to treat each shipment separately, 
and were not compelled to decide on an average of the shipments taken 
altogater. ; 

The account sales furnished by the plaintiffs to the defendant were 
prima facie evidence of the amount realized by the sale of the goods. 

Held also (on appeal, reversing the decision of Norman J.), the words 
‘remittance of £ 40 to old account ’’ were ambiguous, and did not ne- 
cessarily import that a further sum was due, so us to constitute an ac- 


knowledgment of a debt, which would give new period of limitation. 
5B. L. R. 619. 


1212. In 1862, the plaintiff’s formor firm of J. S. B. and B., of 
Manchester, entered into an agreement with S. and Co., of London, 
and B. and Co., of Calcutta, to purchase and ship, on the joint account 
of the three firms, certain goods to B. and Co., each firm taking one- 
third share of the profit or loss in the transaction ; and by the agree- 
ment, it was stipulated as follows :— 


J. S. B. and B. to draw at six months on S. and Co., for cost of goods, 
including packing charges ; said bills to be discounted ( and domiciled ) 
at Overend, Gurney and Co’s at 14 per cent in, excess of Bank minimum 
rate. B, and Co. toremit their three months’ or six months’ drafts as 
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may appear most desirable on S. and Co., in favour of J. S. B. and 
B., which Overend, Gurney and Co. agree to take at 1} above Bank 
mininum rate for three months, and 14 percent for six months, as 
provision for said six months’ drafts. B. and Co., on sale of goods, to 
specially remit proceeds to Overend, Gurney and Co, in first class bills 
drawn in favor of Overend, Gurney and Co., Overend, Gurney and Co., 
agree to give up B. and Co’s drafts on S. and Co., on receipt of the said 
remittances under rebate. In the event of S. and Co., being brought 
under cash advances, J. 8. B., and B. agree to find cash to the extent 
of one-third the amount.’ In 186%, J. S. B. one of the members of 
the firmof J. S. B. and B., retired from the firm, which was carried 
on under the name of T. B. and Bro. and the agreemont of 1862 was 
continued by that firm with the two other firms of S. and Co. and B. 
and Co. Under it certain goods were, in September, October, and 
November 1866, purchased by the plaintiff, and shipped to B. and 
Co., on triplicate account, and bills were drawn by the plaintiff on S. 
and Co. as agreed, and were deposited with A. (.and Co. not with O. 
G.and Co. On the second of January 1867, in consideration of the 
plaintiff taking on himself all the risk attaching to the said goods, S. 
and Co. and B. and Co. transferred all their right, title, and interest 
in the said goods to the plaintiff. This agreement was signed on be- 
half of B. and Co. by L. B. inhis own name, one of the members of the 
firm then in London, who stated that he had the authority of his part- 
ners for so doing. On thisagreoment being made, B.and Co. by the 
direction of the plaintiff, handed over the goods and documents relating 
thereto to B. B. and Co., of Calcutta, on the 16th January 1867. B. and 
Co., stopped payment on the 27th December 1866, and J. H.R., the 
only partner of that firm then in Calcutta, filed his petition in the Insol- 
vent Court there on the 7th February 1867. L. B. filed his petition in the 
said Court on the 18th May 1867. S.and Co. stopped payment in De- 
cember 1866. Qn the 16th March 1867, an order of the Insolvent 
Court was made in the matter of the petition of J. H. R., and in 
pursuance of this order, B. B. and Co. delivered to the defendant, as 
official assignee and assignee of the estate of the said J. H. R., the 
unsold goodsin their hands, which had been transferred to them by 
B. and Co., and the net proceeds of those which they had sold. 


Held, by Norman, J.—That the agreement of January 2nd was 
fraudulent and void against the creditors of B and Co., under 18 Eliz. 
c. 5, if not void under section 24 of the Indian Insolvent Act. 


On appeal, held by Peacock, C. J.—That the goods were sent to B 
and Co.on a special trust, and there was a specific appropriation of the 







proceeds biggiiiiein the case either of insolvency or bankruptcy ; that 
the agreeng . January 2nd was valid and binding on the assignee 
of B. and¥ mat by it the property in the goods passed to T. B. 


and Bro., baw irit did not, the proceeds were specifically appropriated 
to taking up the bills of B. and Co.on S. and Co., and until they were 
paid, B. and Co. had no interest in the goods which could justify their 
assignee in stopping the remittance of the proceeds, or of taking the 
property out of the possession of B B. and Co. ; that the plaintiff was 
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entitled to the proceeds with interest from the time the proceeds and 
goods were handed over to the assignee ; and that the goods were not 
in the order and disposition of J, H,R., at the time of his filing his 
petition within section 23 of the Indian Insolvent Act. 


Per Markby, J.—Each of the two firms and Barlow were in the 
out set part owners of these goods, and each became liable to the others 
to contribute his share towards the cost price thereof. In November 
1806, there ceased to be a binding agreement to romit the proceeds to 
O. G. and Co., and no new agreement was substituted. The agreement 
of 2ud January did not renew the right to have the proceeds'remitted 
for special appropriation ; and it was moreover a fraudulent preference 
and void, so faras B.and Co. were concerned. On 16th January, 
when the goods were transferred to plaintiff, he was merely a creditor ; 
and, therefore, a transfer for his benefit, within two months of filing 
petition of insolvency, was void under section 24 ofthe Insolvent 
Act. | 


Per Peacock, C. J.,and Markby, J.—That an order, under section 
26 of the Indian Insolvent Act, does not prevent the owncr of the 
property, which is the subject of the order, from suing the assignee 
to establish his right toit. 2B. L. R. O. J. 56,97. 


SALE ( Of Land ). 


' 1218. In England the law gives to the purchaser of land a right to 
have a good title to it shown by the vendor. No such rule appears 
to exist in the Hindoo law ; and in acontract between Hindus for the 
paseo and sale of land in Bombay, the intention of the parties must 

e ascertained from the terms of the agreement, without regard to any 
implication. 2 B. H. R. 406. 


1214, Inasunit for recovery of asum of money alleged to be due 
under an agreement for the sale of land dated 26th January 1851, the 
Lower Court decided that on the construction of the agreement the 
plaintiff was to put the defendants in possession of the lands besides 
assigning over the title-deeds to them :—Held, that the terms of the 
original (Telugu ) agreement did not warrant such a construction. 


. Where there is a contract of sale of land, an action can ordinarily 
be brought by the vendor for the purchase-money,-: whether or not 
the Court in which the action is brought has jurisdiction over, the 
land sold. The question is whether the Court has jurisdiction over 
Le eS of the obligation which it is sought to enforce. 3 M.H. 


1215. <A bill of sale, though duly executed, was @ . 
purchaser, but was deposited with a third party Taqgeheld by him 
until the purchaser should perform certain acts, th 






Wvered, 





e performance of 
which was the consideration for the sale. The purchaser subsequently 
by a trick got possession of the bill of sale hefore he had performed 
all the acts in question. Held that, under such circumstances, no effect 
could be given to the bill of sale as against the vendor, so that a 
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suit for possession of the lands covered by it would not lie. W: R. 
S. N. 222. 


1216. Inasuitupona contract in which defendant, after 

an advance of purchase-money, had promised to convey certain land’ 
plaintiff on payment of the balance, the alternative bemg that if he 
did not execute the conveyance the contract would itrelf operate as 
a conveyance. Held that the document between the parties, though 
in form acontract for sale, was in fact a conveyance under which 
plaintiff could hold against subsequent purchasers. Held also that 
against one who has such a contract unregistered, a purchaser who 
has a registered conveyance must prevail. 15 W. R. 239. 


1217. In suits arising out of default on both sides to complete n con- 
tract for the purchase and sale of laud in the Mofussil, tho Court 
should proceed as a Court of Equity, and should look to the acts and 
conduct of the parties subsequent to the making of the contract, as 
wellas to the language of the contract itself ; and where the contract 
has been partially performed, and the purchaser put into possession of 
a portion of the land, and allowed by the vendor so to continue long 
after the period fixed for completion of the contract has elapsed, 
further time shoukd be given by the Court for the performance of the 
contract in specie ( Tucker J, dissentiente ). 


The Court should not, by its decree, make for the parties a differont 
contract from that which they themselves had entered into. 2 B. H. 
RB. 168, 


1218. The defendant who for twelve years had occupied land as 
tenant, purchased the land at asnle by the Receiver, but refused to 
complete the purchase on tho ground of material misdescription in 
the advertisement of sale, in that a road and ghat, comprised within 
the boundaries mentioned in the advertisement, were not the property 
of the parties whose land the-Receiver purported to sell, and also that, 
to make up the quantity of lund as stated in the advertisement, wz., 
twenty bigas by estimation, that lying between high and low water 
mark had been taken into calculation. the owners of the property sold 
having brought a suit against the defendant for specific performance, 
the defendant contended that the Receiver was a necessary party to 
the suit, and that the sale had been rescinded by astatement of the 
Receiver that he would forfeit the deposit in the event of the defendant 
not carrying out his contract. In support of his objection to quantity, 
the defendant relied on a collecturate chittn however, in giving the eas- 
tern boundary of the property, described it as lying on the west. of the 
Tow water of the Ganga :—Held, that there, hod been no rescission of 
the contract ; that the plaintiffs, being owners of the land down to 
low water mark, were entitled to all subsequent accretions, and were, 
therefore entitled to include in their measurement all land down to 
low-water mark, and having regard tothe fact that the defendant was 
personally acquainted with the property sold, it was not open to him 
as showing that the area of the land sold was only 9 bighas 8 katas, 
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102 chittakas ; the same chitta, to repudiate the contract on the ground 
of the misdescription. The plaintiffs were entitled, therefore, to a 
deoree for specific performance. 9 B. L. R. 128,129. 


BAZE (Of Minor’s Property). 


1219. It is not for the public benefit that, where two parties 
knowingly deal with the sale and purchase of property of infants who 
have not by law the power of sale, one of the parties ( the purchasers ) 
who obtain possession of the property in a manner calculated to injuro 
‘the'infants should be able to sue the other party (the vendors ) for 
damages. The Privy Council even refused to give costs to either purty, 
considering them both in pari delicto. 18 W. R. 230. 


1220. Although purchasers are not bound to look to the application 
of the purchase-money, or to enquire whether there were goods suffi- 
cient to redeem the mortgage, and so to obviate the necessity uf a sule 
of a minor’s property, yet the purchaser’s not proving necessity, or not 
‘satisfying himself of the existence of necessity, and the unwillingness 

{ of the minor’s mother to dispose of the property in his minority, or 
sufficient legal grounds for reversal of the sale. 1W.R. 14. 


1221. Ina suit to set aside a sell effocted bya plaintiff’s mother dn- 
ring his minority, it appearing that plaintiff, eleven months after attain. 
ing his majority, signed for his mother a written stutement in another 
suit fo the effect that the property had been sold by her to the defen. 

-dant, and that he in that suit conducted his mother’s defence, which 
Was that the purchaser from her was entitled to what he claimed, it 
was he!d that he must be considered to have acquiesced in, aud ra- 
tified, the sale. 9 W.R. 571. 


‘@BALB (Of Mortgaged Property ). 


1222. A suit for the sale of mortgaged property in satisfaction of 
the mortgage-debt isa “suit for land ” within the meaning of section 
5 Act VIII of 1859. A decree in a suit in the Mofussil for the recovery 
ofa mortgage-debt with interest, and in default for sale of the mort- 
gaged property, enables the plaintiff to sell the mortgnged property ag 
it stood at the time of the mortgage and clear of all subsequent in- 
cumbrances. Such a sale completely bars redemption. 18 W. kh. 2C9, 


1223. Certain Mouzahs were granted in zur-t-peshgec lease by G to 
planintiff’s ancestor. After G’s death his heir F pledged one of the 
mouzalis, Becharampore, with others as collateral secarity, ina bond in 
favor of planitiff ; and some years Inter executed a zur-7-peshyee pattah 
in favour of defendant, who obtained prossession by paying to plaintiff 
the money dune under the first 2ur-i-peshgee lease. Plaintiff then sued 
F aloneon his bond and obtained a decree, in execution of which he 
‘sold a share in Becharampore and purchased it himself. He now sues 
for possession and to have the superiority of his lien declared over 
defendant's zur-i-peshgee. Held that plaintiff is not entitled to posses- 
sion until he pays off the whole of the amount advanced by the defen- 
dant to clear off the debt due undar the first eur-1-peshgee lease. 
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Held that the holder of a anbsequent encambrance, by paying .off » 


prior encambrancer, acquires all the rights of the latter, so far ap the 
amount actually paid by him for that purpose is concerned. 24 W. 


tt. 47. 
BALH (Of Pledged Property). 


1224. <A, judyment-debtor, and others, executed a bond to B, 
the judgment-creditor, pledging as security a 4 annas share of an estate 
belonging to A, which A afterward sold to C B, subsequently, in sa- 
tisfaction of the unpaid balance of his decree, brought to sale a 2 annas 
share of the pledged property, which was purchased by D, who, in tak- 
ing possession, was opposed by C’s son on the ground on the prior sale 
of the entire 4 annas to C. In the suit between U and D the sale to C 
having been pronounced to be valid, it was held that that decree of com- 
petent Court (which had never been set aside) disposed of the question 
of oe in favor of C even if it were proved that C was A’s wife. 
1 W. R. 64, . 


SALE (Of Rebel’s Property). 


1225. Where a sale of landed property which has been escheated by 
the Government was made by Government without any restriction be- 
ing attached to the original notice of sale, which stated that the high. 
est-bidder was to be the purchaser: it was held, that the Government 
could not, subsequent to the bid and the deposit of the earnest-money, 
impose any condition, but was bound to make over possession irres- 
pective of the character of the highest-bidder. 


In selling the property of rebels which it had confiscated, the Govern- 
ment iloes not perfurm an act of State, but stands in the situation of 
an individual selling his property by auction, and a suit may therefore 
be properly brought against the Government by the purchaser if the 
Government refuses to give ap possession or transfers the posses- 
sion to another, 12 W. RK. P.C. 4. 


SALE (Of Rights and Juterest). 


1225. Where a plaintiff sued on the alleged purchase by him of the 
rights and interests of certain parties in an indigo concern, it was held 
that the rents collected and appropriated, and the indigo manufactured 
and taken away, before the date of the purchase, conld not form part 
of the stores and assets sold to the plaintiff, unless the sale of the as- 
sets &c., had been as from some date prior to the date of purchase, 
10 W. W. $il. 


BALE (Of Shares). 


1227. A contracts with B to sell him three numbered shares, to be 
transferred, upon payment of the price by B, on or before a certain 
day :—Held, that the covenants to transfer and to pay the price are con- 
current ; and that the ability of A to constitute B the legal owner of 
the shares, contracted to be sold, together with willingness to do so, 
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améunts to “readiness and willingness” on the part of A to fulfil his part 
Gf the contract. 2 B. H. R. 246, 

1238. Held that a contract to deliver sharesin a public company 
is sufficiently performed when the vendor places the vendee in such a 
position as enubles him to become the legal owner of them. 


A share in a Company signifies a definite portion of its capital ; 
and does not necessarily mean the right of a person whose name is 
then actually on a register of sharcholdors. 8B. H. R. O. J. 69. 


1229. Ina suit to recover damayes for the non-acceptance of shares 
where the vendor had contracted to exeeute proper transfers, and do 
all other things necessary on jis part to transfer the shares, and to 
bear the expense of such transfer:—Held on the issne—whether the 
plaintiff was ready and willing to perform his part ofthe contract—that 
it was snfficient to show that he had in his possession at the time fixed 
for the performance of the contract on his part, such certificates of 
shares contracted to be sold as were required by the law, and that he 
tendered the same with » deed of transfer to the purchaser ; and that it 
was nob necessary for the vendor, before handing over the documents 
to the purchaser, to effect the transfer ; but that it was theduty of the 
purchaser himself in such oase, having accepted the shares, to have the 
transfer made into his name in the books of the company. 


The finding of the Court below on the first isane being, therefore, 
reversed, the suit was remanded for trial of the issue—whether the con- 
tract was a wagering one—the Judge having omitted to determine that, 
and the defendant not having given evidence upon it, in consequence 
on the first issue being found for him on the evidence given by the 
plaintiff. 3B. H. R.O. J. 79. 


. Plaintiffs contraeted with dofendants to sell them two num- 
hered shares, on payment of the price by defendants on or before the 
Ist of July 1865. Plaintiffs were in possession of the shares at the time 
of the contract, and continued so until thev sold them after default 
made by defendants; and they were registered as holders of the shares 
on the Ist of July, when the share certificates with trarsfer deeds in 
blank were tendered to defendants, who refused to accept them, or to 
pay the purchase-money. On the issue whether plaintiffs were ready 
nnd willing to perform the contract on their part:—Held that the acts 
necessary to be done on the Ist of July were coneurrent; and that 
plaintiffs, being able and willing on that day to make a valid transfer, 
if defendants had been ready to pay the price, plaintiffs were not bound 
to take any further step until the purchase-money was paid by defendants, 


There is nothing in the Code of Civil Procedure which imposes upon 
the Judge tha duty of allowing an issue to be raised on a poit of law, 
which he eonsideres to be perfectly clear. 2B. H. R. 288. 


1231. Inasuit brought by a Joint Stock Company in liquidation 
a former director of the Company for Rs. 27,30,000, on a pro- 
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note, duted the. ist of March, and purporting to be payable on 
demand, but with the words in pencil: “Due 4th June,” put on it the 
same day it was signed, in accordance with an understanding between 
the defendant and the other directors that they would not press him 
for payment before the lutter date, and signed by the defendant some days 
after the day if bore date :—Held that a one-anna stamp was not suffici- 
ent under schedule A, cl. 10 of Act X of 1862. 


And, on tke plaint being amended by claiming for the price of shares 
bargained and sold to the defendant, out not accepted by him; and 
for money found to be due On an account stated :—Held that the aaa 
tiffs could not recover, Ist, because no shares were really bargained and 
sold as the plaint alleyed; and what was done was, according to the in- 
tention and understandiug of the parties, a mere form gone through, 
for the purpose of deceiving the public, and making it appear that 
10,000 shares had been sold at a certain price ; and 2ndly, because the 
contracts were made for the purpose of defrauding other persons. 

Held, also, that the 9th clause of the Articles of Association, providing 
that the existing shareholders for the time being should have the option 
of taking and subscribing for the shares in the additional capital, ra- 
teably and in proportion to their respective shares in the existing ca- 
pital of the company, being imperative, and not merely directory, a 
deviation from it could not be made unless with the assent of every 
shareholder. 3B. H.R. O. Jd. 9. 


1232, Plaintiff contracted with defendant to sell him 250 shares in 
the Alliance Financial ‘Corporation, and 10 shares in the Mazagon Re- 
clamation Company, delivery to be made at defendant’s option within 
six months from date of contract, and cash to be paid on due delivery 

‘to defendant or hisorder. On the last day for delivery, plaintiffs pro- 
duced allotment receipt papers, all bearing date prior to the date of the 
contract, for the number of shares contracted to be sold in both com- 
panies. The Alliance Financial papers were indorsed by the orignal 
allottees; but neither transfers, nor applications for transfers, signe 

by the original allottees, were offered, nor had any such been executed, 
although the corporation had opened transfer books long before. Of 
the Mazagon Reclamation receipts, nine were indorsed by the allottees, 
one: had no indorsement, and over the allottee of it and of another re- 
ceipt, plaintiffs had no power to enforce delivery. The Mazagon Re- 
clamation Company had not opened transfer books until long after the 
last day of delivery. Onthe issue, whether plaintiffs were ready and 
willing to deliver the shares :—Held, as to the Alliance Financil Shares, 
that plaintiffs, not being in a position to have constituted defendant | 
owner thereof, must fail in] their suit with respect to them; and as 
to the Mazagon Reclamation shares, that although plaintiffs had done all 
they were required to do, by the usage of the market, to transfer the 
interest in eight of them, yet, the contract being an entire one, they 


must fail in respect to them also. 


If a party, bound to do an act npon’ request, is ready to do it when 
required, he will perform his part of the contract ; although he might 
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_ happen not'to have. been ready, had he been called upon at some 
anterior period, 2: Bi H.R. 253. . 


1233. Acompnny registered under Act XIX of 1F57, and enabled 
by its Memorandum of Association to purchase its own sharer, purchag- 
ed seven thonsand of them which were tn serip, share certificates have 
ing never been ixsned in respect of them. The letters of allotment in- 
Gorsed by the allottees, and receipts for the first call, were made over, 
at ‘tho time of purchase, to the company. No transfers, however, 
were executed by the allottees, nor were the shares registered by the 
company in their own name; but they continued to stand in the names 
of the allottees, Two thousand of the seven thousand shares had beag 
resold by the company, and the remaining five thousand were mentiun- 
ed ina list, kept by the company, of shares purchased by them. 


On application bv the allottees to have their names removed from 
the likt of contributories, as framed by the official liquidator :—Held, 
that the company, through its directors, having, as well by the 
act of purchase us by their subsequent conduct, treated themselves 
aa the owners of the shares, conld not be permitted to tuke advantage 
of their own neglect, or thatof their officers, in not registering the 
shares in the name of the company, and that the namo of the com- 

any shonld, therefore, be substituted as holders of the shares. 8 B. 

~R. 0.3. 125, 126. 


1231. In January 1855, the plaintiffs purchased from the defendants 
2,090 shares in the defendant’s company, at lo per cent premiam, for 
which they paid in cash Rs. 3,20,990; and the defendants simultaneous. 
ly agreed to repurchase for future delivery and payment at a fixed time 
in July the same 2,90) shares at 29% percent premium. ‘Phe contracts 
for the repurchase were signed by three directors of the defendants’ 
company, and on enc’) was a memorandum, initinled by two of them, 
referring to alist of the “share receipts 7? delivered, with the words, 
“We areduly toexamine and receive the same at the fixed time.’’ 199 
Jetters of allotment, in the names of several, persons and for varions 
nambers of shares, endorsed by the orizinal  allottess, and initialed 
by one of the three directors, were, together with receipts for the 
first call, handed over to the persons who acted for the plaintiffs, by 
the three directors of the defendants’ company who mnde the contracts, 

In April the defendants’ company made a fresh call payable on the 
4th of May. A list of the names and addeases of the orlginnl allottees 
of what were called “shares in the market,” (ce. other than those pure 
chased by the company itself for cash, or held) by it on mortgage) was 
made ont from the deed of settlement, and notices of forfeiture for non- 
payment of the call were sent by post. The original hotder of the 190 
letters of allotment were tneluded in the ist; but no notica was sent 
tothe plaintiffs, On the 27th of May all shares upon which the 2nd call 
was not paid were declared to be forfeited tor the benefit of the com- 
pany. The defendants’ company, as stated in the Memorandum ot As- 
socintion, was established, among other objects, for “the purchase and 
sule of Debeutnres, Stocks, Shares of Joint Stock Companies (including 
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shnres of this company), and other securities, the making Loans and 
Advances on such securities as the Directors of the Company may think 
fit.”’ 


Held that the contractors for the repurchase of the 2,007 shares he. 
ing within the scope of the authority of the directors, the defendants 
were bound by them ; that the defendants were boun | to treat the plain- 
tiffs ns the holders of those shares, nud te give them the notice requirs 
ed by the Articles of Association, and that they were not at liberty to 
give that notice to the original allottees, who by the admission of the 
defendants testified by the acts of their agents in making the contracts, 
had parted with the shares, that the shares were, consequentle, not le- 
gally forfeited, and the defendant having refused to xceept them, and 
they being then unsaleable, the plaintiffs were entitled to recover the full 


price asdumages. 3 B. H.R. O. J. 1, 2. 


J.S., an allottee of 25 shares inn company registered under 
Act XIX of 1487 signed the Memornnudam and Articles of Association, 
and paid the first enll on the 28th of September 1853, on which day he 
gold the 25 shares tothe Bol, the chairman of the company. The 
purchase by B. P. was made in pursuance of an agreement entered into 
between B.P. and P. H., another director of the compuny, and two 
other persons, who wete members of the firm of BOB, and Co., the 
then Managers of the company, to bay in partnership 2.81) shares of 
the company, whieh they accordingly jointly purchased and anbse 
quently divided among themselves ; B. P. taking for himself two-fifth 
of the whole, including the 25 shares of J. 8. 


The fact of the joint purchase was not communicated to the other 
directors of the company; nor was there any evidence to show that 
their attention had been ealled to certain entries in) the books of the 
company relating to B. P. having paid the second call on his two-fifths 
of the joint purchnse. 


J. 8S. got no notice to pay the second call, and never applied for or 
obtained a certificate for the 25 shnres; but such a certificate was 
obtained by B., P., on the 1°th of October L864, certifying that J. 8S. 
wan the share-holder. J.S. had signed a blank form of transfer, and a 
blank form of request tothe directors to transfer, which were undated 
and without particulars ; but B. P. never executed the transfer ag 
transferee, and the shares never were transferred to lis mame on the 
yegister nor was the sale to himever brought to the notice of the 
director as a Board, or any request made to them to sanction the 
transfer to him, or to any of his partners, of any portion of the 2,809 
shares ; and the Articles of Associntion required the consent in wriuiug 
of the directors to every transfer. 


On application by J. S. that his name should be removed from the 
list of contributories, as frnmed by the Officind Liquidator, and the 
names of B. P.’strustees, under Act XXVIII of 1865, substituted therein 
in reapect of the 25 shares :-—Held that J. S. was not exonerated, onder 


the circumstances, fromthe duty of obeying the ~Articlos of Association 
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. and the provisions of Act XIX of 1857; that the act of an individual 
‘diregtar in his private capacity ought not to bind the Board, which had 
never authorised or ratified his conduct; and that the Official Liquidator, 
as representing the body of share-holders rightly insisted upon keeping 
J. §.’s name on the list of share-holders. 3B. H.R. O. J. 113,114. 


SALE [ To Government Contractor J. 


1236. Where Centered into a contract with the Government to construct 
a Railway feeder and purchased coal from a coal Company, and after the 
coal had been delivered and deposited at a certain place, C abscond- 
ed,—Held that the Government had no right to detain or claim the 
coal, or to take the same out of the possession of the coal Company 
who were entitled to retain possession of the coal against any claimant 
but C. himself. 7 W. R. 426. 


SALHBH ( To near Relative of Debtor). 


1237. Ina case where a purchaser is anear relative of a debtor it 
is not sufficient to docide that the deed of saleis proved to have been 
executed. Proof of the bona fide of the transaction is also necessary. 
6. W. RB. 310. 


SHCRETARY ( Of State and Public Servants ). 


1288. The Secretary of State is only responsible for the acts of 
Public Servants done within the scope of their authority. 1N. W. 
P. 118. 


SHCURITY ( Conversion of Government—deposited in Court ), 


1239. Where Government Securities bearing interest at 5 per cent 
were deposited in Court for payment of interest thereon to certain 
annuitants, and the Registrar of the Court, in pursuance of notices 
given by the Government Agent, converted the notes into 4 per cent 
papers,—Held that, though the conversion of the notes was the act of 
Government and of the Court, not of the parties, the appellant was 
liable, under hisagreement, to pay the annuitants the sum originally 
agreedupon. 2 W. R. P. C. 48. 


SECURITY (Giving up). 


1240. In 1870 the firm of S. M.and Co., of Calcutta, authorized A., 
of the firm of C. N. and Co., also of Calcutta, to indent for them for iron 
from England. In pursuance of such authority, C. N. and Co., or- 

- dered, through their London agents, I. P and Co., a shipment of iron, 
which was duly shipped by P, P, and Co., who drew against the said 
shipment two bills of exchange for Rs, 10,000 and Bs, 1,484,10 res- 
pectively onthe firm of S.M.and Co., in favour of C. N. and Co. 
The bills, on presentation, were duly accepted by S. M. and Co., and 
afterwards discounted by C, N. and Co. with the Chartered Mercantile 
Bank, C. N.and Co. at the same time depositing with the Bank as col- 
lateral security for the payment of the bills, the bill of lading for the 
iron shipped from England by P. P. and Co. Sabsequently both S. M. 
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aud Co, and C, N, and Co; filed.theic patitions in the Insolvent Court, 
and were adjudicated inaclvepta, In, the gshedule of S. M, and Co. the 
Bank was inserted as 9 ¢reditor iq. neapect of this transaction for Rs. 
it, 484,10. When tho bills of exchange, became due, they were duly 
presented for payment, ‘to thé’ actepfors, bat were dishtnoured, and 
protested by the Baukt-for non-payment, and on such nbmi-payment 
te Bank sold the shipment of fron for which it held the bills of lading, 
aad realized the sum of Rs. 10,073,12,6. The Bank claimed to prove 
for the whole amount inthe schedule against the estate of S. M. and 
Co. Held, that the Bank was only entitled to prove for so mich as was 
due to it un the bills of exchange after deducting the amount realized 
by the sale of theiron. In the circumstances of the case, (7. N. and 
Co. were interested in the shipment of jron as well as S. M. and Co., 
aud therefore there was no obligation on the Bank to give up the 
security befere proving its claim, hut is might have proved for the 
whole amount of the debt, and retained the security. 8 B.L. RB. 30. 


(Lost or Stolen). 


1241. Plaintiff’s relative borrowed money from defendant on the 
security of a Government Promissory Note which was stolen from de- 
fendantin 1865, and ‘defendant advertised ‘the loss. In 1863 an ihras 
was executed between the parties, whereby defendant was bound to 
take steps, assisted by plaintiff, to procure a duplicate. The note was 
cadorsed, notin defendant’s, but in plaintiff’s name, and no steps what - 
ever were taken by plaintiff until: 1809, when the note turned mp in’ the 
carrency office. Defendant being unable therefore to perform his part 
of the contract. Held that any neglect that had taken place in obtain- 
ing a duplicate was entirely owing to plaintiff’s laches. 18 W. R.68. 


SECURITY (Marshalling). 


1242, Quere.—Should the doctrine of marshalling of securities bo in- 
troduced into this country. 12 W. R. 114. 


SHCURITY (Sale of). 


1243. No Court of Equity ought to direct hypothecated property to 
be sold, and its proceeds applied to the satisfaction of the debt for which 
it is security, w.thout first taking care to ascertain’ that the debt stated 
to be due in the security bond is really due. 20 W.R. 263. 


SERVICE. 


1244, Asnit for wrongful dismissal by one of its servants will lie 
against the Government. Ina suit by a Subordinate Officer in the P. 
W. D. for wrongful dismissal, against the Government, in which it was 
admitted that there was no time of service fixed, and in which the plaintiff 
putin a memorandum of agreement between himsd]f and the Government 
stipulating that he should give six months’ ‘notice of hia intention to 
leave the service of thaGovernment. ©.) i. 3 - » : 


Held, that the hiring was indefinite, and that altliough the plaintiff had 
bound himself to give six months’ notice prier to leayiug their 
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' béfote ditthissing him. ‘The Government, however would not Bo ‘allow- 
Hed’ towkercise thie power supticivusly; br’ to the damage of the” servant. 
a: a ee Pears eae wre ee nk ae ee pt Was ge REE Gc 
An indefinite hiring in Tridia soos net meen ahiring for a.year. The 
mere payment of wages monthly is not enosgh to show that s hiring is 
a monthly hiring. -7:B, I. B. 088,689. ety ka 


-Ahero was no corresponding obligation én the Government to give hotice 


ee 3s Fe ae ir A eee ee ere ee Re 
. . The acts of the majority ‘of sharers are ,not, binding, on the 
other sharers as to their own share of the property. . 4 W. BK. 105, 
1246, Where a party takes sharésin g trading Company agreeing to 
forfeit his shates if he does not. pay calls upon thom at certain stated 
‘intervals, the penalty of forfeitnts shoul@ be enforted against him if the 
calls atenot paid according to agreement. The. damages should not 
be measured by the amount of the-call. 24 W:R. 358° 


1247. Shares in the National Bank were’ gold by the allottee, and a 

~ in the-form required by the Articles of-Asscciation-of the Bank 
uted, but.no.namne was inserted as transferee.’ The purchaser 
-pledged tham with the J. P.U.and China Bank,:and deposited with them 
the bldnk.transfer. ‘This Bank spplied to the National Bank, without 
produciug +: letter from the pledgor':to register their lien, and 
on its vefusal sold the shares to the plaintiff, and delivered to him the 
treasferialso in blank. The plaintiff inserted his own name in the 
transfer, and requested the National Bank to register the ‘shares in his 


fn an action agdinst fhe Natioral Bank, ‘to recover the price of the 
shares, held that they were justified in refusing to register. — 

Held. also, that the plaintiff, having. received back from his 
vendors the price of his shares had no cansé of action. 2 B. lL. 
R.O. I 158. ae ; : og ee - 


SHIPPING. 


3248., Inan action for breach of; contract. in not. shipping gertain 
goods, the defendants pleaded . the unseaworthiness of the vessel. It 
was found that the ship waa anworthy, at the time of ssiling, aud that 
the defendants had placed part of the goods on bonrd. Held, that is 
a condition precedent that a vessel shalldie ina proper state, to tuke 
the goods on bosrd-for the pur cy fe particular vovage ; or in 
such a state that she may be mac fit. yr tdié voyave, with the goods on 
board, withont such a delay.as.to frustrate the qbject of the merchant 
in shipping his goods. Held, that tho putting part of the goods on 
board, without Knowledge ‘of the unseaworthiness of the vessel, was not 


a waiyer of the performance of the condition, ... | 
Semble.—Unseaworthiness at the:¢ime of smiling is acta breach of 


ey 
‘ ae 


The warranty of ‘seaworthiadss in a: tim’ ‘policy, rt the com- 
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mencement of the risk, is not acontinuing obligation cast upon the assur- 
ed while the risk is running. So held by the Judicial Committee, (af- 
firming the judgment of the Supreme Court at Calcutta) in an action 
brought for a total loss, by stranding, within the time of the running 
of the policy, after leaving an intermediate port, the defence being, that 
at the time of the loss the vessel was unseaworthy by reason of an 
insufficient crew, she having sailed from the intermediate port without 
sufficient hands to work the vessel, although she had a sufficient crew 
at the time she started for the voyage. 


Semble.—There is no implied warranty of seaworthiness in a time po- 
licy. 5 M.I.A. 361. is 


SHIPPING MASTER. 


1250. The Shipping Master of Bombay has a discretion vested in 
him of refusing to sanction the discharge of a seaman, shipped from a 
foreign port, whose articles have not expired, though the seaman con- 
sents to such discharge. 6 B.H.R.O.Jd.42. ~ 


SHIPPING ORDER. 


1251, The words “ready to receive cargo” inserted in a shipping 
order mean that the ship, on the day named in the shipping order, shall be 
ready to receive a full cargo, by whomsoever offered, and not merely 
ready to receive the quantwm of cargo mentioned in the shipping order 
1B. H.R. App. 48. 


1252. Where a shipping order authorized the reccipt of “800 bales of 
cotton not exceeding 52 cubic feet measurement at the screw-house’’ 
the fair meaning of the contract was taken to be, considering that it 
was a mereantile contract, and looking at the surrounding circumstan- 
ces, that the measurement by which the parties were to be bound was 

" # measurement at the screw-house ; and that if the agent of the defen- 
dants was present there and passed the bales as of the proper mea- 
surement, or waived the right to measure and did not measure, the de- 
fendants could not afterwards insist upon a right to measure or go into 
an enquiry of what was the size of the bales. 17 W.R. 545. 


SOLHHNAMAH. 


1253. The defendants by a solehnamah agreed to give the plaintiff 
land for a path. By a subsequent deed of buéwurrah the solehnamah was 
modified, and it was agreed that the buiwarrah should be carried out 
as soon ss the defendants had made over the land. The defendants 
having defaulted to give the land, the plaintiff sued and obtained a 
decree for the same. Held that tho way so decreed to the plaintiff 
under the solchna:ah was to be used under the terms of the subse- 


quent deed of butwarrah 1 W.R. 286. 
SOLICITOR. 


1254. There is no such special authority in the High Court as would 
authorize the striking of a sclicitor off the rolls of the Court where such 
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‘a step would not be sanctioned by the practice of the Courts in Eng- 
‘land. 10 W. R. P. C. 43. 


1255. Thernle that the intentional statement of a falsehood ina 
solemn deed taken by itself without explanation betokens fraud until 
the contrary is shown, and that itis the duty of the solicitor who has 
made such a statement to show convincingly the absence of fraudulent 
aotive canscarcely be.applied open afraudulent motive has not been al- 


leged by any complainant, if the explanation offered be not simply incre- 
dible. 10 W.R..P..C, 43. 


SPECIALTIES. 


1256. The law of British India as administered in the mofussil re- 


cognises no distinctions between specilalties and other documents. 1 
M.H. R. 31%, 


STOPPAGE (In Transitu ). 


1257. Goods-contracted to be sold and delivered “‘ free on board,’’ to 
be paid for by cash or bills, at the option of the purchasers, were de- 
livered on board, and receipts taken from the mate by the lighterman, 
‘employed ‘by ‘the -sellers, who handed the same over tothem. The 
sellers apprized the purchasers of the delivery, who elected to pay for 
the goods by a bill, which the seMers having drawn, was duly accepted 
‘by the purchasers. Whe sellers retained the mate’s receipts for the 
goods, but the master signed the bill of lading in‘the purchasers’ names, 
who, while-the bill they accepted was running, became insolvent. In 
such circumstances, held by the Judicial Committee of the Privy 
Council ( reversing the verdict and judgment of the Supreme-Court at 
Bombay ), that trover would not lie for the goods, for that on their 
delivery on board the vessel, they were no longer in transitu, so as to 
‘be stopped by the sellers; and that the retention of the receipts by the 
.sellers was immaterial, as after their election to be paid by a bill, the 
receipts of the mate were not essential to the transaction between the 

sellerand purchaser. 3M. I. A. 442. 


BSURHTY. 


1258. The rulesgoverning Courtsin England in matters of suretyehip 
cannot be applied toa case where joint and several liability is not found 
as afact,and where the sum alleged to be due is not certain but 
contested. 12 W.R. 462. 


1259. There is aorule of law entitling a ‘surety, withont question 
asked, toa disclosure of all material facts known to the creditor which 
ut may be material for him to know. 


Without proof of fraudulent misrepresentation or concealment on 
the part of the creditor or his agent, a surety is not entitled to be dis- 
charged from hissurety-ship. 3 N. W. P. 264,265. 


1260. Applying the law of England and Scotland and the general 
law of Europeto this country, it washeld that whena surety has paid 
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off the debt of his principal, not only are all the-collateral: securities 
transferred to the surety, but, by what is called subrogation, the right 
is also transferred to him to stand in the place of the original creditor, 
and to use against the principal debtor every: remedy which the princi- 

al creditor himself could have used. Accordingly the surety is not de- 
are from proceeding against the original’ debtor upon the mstrument 
itself which created the debt, by reason of the bebt: having been paid 
by himself. 21 W.R. 347. 


1261. The fact of a surety for the payment of the price of goods 
purchased signing a voucherfor them, cannot make him primarily.res- 
ponsible. 22 W. R. 209. 


1262. The:liability of a surety will not extend. beyoud. the prosise 
limits of his undertaking ;,he is not liable for any. sum.voluntanily paid 
by his priacipal to a third party. for any. purpuse of his own. W. R. 

N. 84. - 


1263, A surety began to perform-the duty wliich the principal had 
contracted to perform. Held, that this circumstance did not preclude 
the plaintiffs from: suing the defendant assurety. 7M. H.R. 364. 


1264. Money was lent on. the- security of a third party who died 
before the loan. was re-paid. The lender then took a fresh acknowledg- 
ment from the borrower forthe sumdue. Held, that the subsequent 
arrangement, which did not contemplate the continuance of. the third 
party’s security, cancolled his liability. 12 W. R. 294.. 


In 8 case in which a surety was sued by Government for the 
amount of defalcations committed by the person for whomho was 
security during the period of 6 years outofa total period of 8 years 
for which he held office, it appeared that the surety bond was renew- 
ed only three times ,—the old bond being retained by Government, and | 
thatin the other years the Government did not. renew the bonds but 
made'an enquiry into the sufficiency of the security. It was contended 
by the surety that by the renewal of the bond,, each bond nas it was re- 
newed was in fact a novation, so that no action could any longer be 
maintained upon the old bond, andthe surety was only responsible for 
the deficiencies which might have taken place subsequently to. tho 
giving of the last bond:—Held that in the absence of anything to 
show that the. Government knew of ,the frauds or that the surety had 
any idea that he was discharged or had a right to the old) bonds, it 
eould not, in. this case, be inferred that it was intended. to discharge 
the old bonds, if after the giving of the new bond, a discovery was 
made, though unknown at the time, that frauds had been committed 
during the time that the old bond was inexistence. 16. W. R.C.P.27. 


1266. Where a surety withont taking precautions to see its. proper 
application permits the party for whom he is surety. to get possession 
of money, which by an arrangement with that party and. the: co-sureties 
had been placed in his (the surety’s) hands for the purpose indemnify - 
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ing the co-sureties, he loses his remedy against the co-suroties to the 
extent of the security thus allowed to be withdrawn. 15 W. R. 185- 


1267. Where money is permited to remain in the hands of sureties 
in order to its being applied to the purpose to secure which they became 
sureties, it is the duty of each as between himself and co-sureties to see 
that the money is not misapplied, 15 W. R. 185. 


1268. If one of several co-guarantors, on the default of the princi- 
pal, pays the whole debt or more than his proportion of it, he may re- 
cover for such excess above his proper share by contribution from the 
others. W. RB. 8. N. 70. 


1269, An action by one guarantor against his co-guarantors will lie 
where a single guarantor has paid the debt; and it is not necessary, 
in order to maintain such an action, to show that the liquidating guaran- 
tor had previously applied to or proceeded against the principal with a 
view to recover the debtfrom him. W.R. S.N. 70. 


1270. Where a Salt Darogah deposited Government Notes as securi- 
ty for the due performance of the duties of his office, and authorized the 
Govenment SaltAgent,in case of loss toGovernment by his(tke Darogah’s) 
misconduct or by his failure torealize advances made to the Molungees, 
to sell the Notes and apply the proceeds in satisfaction of the Government 
claim, and the Government, without any consent by him, altered his 
position and risk, Held, that such altoration relieved him from his 
engagement assurety. W. R.S.N. 138, 


1271. Held, that a creditor is not bound to exhaust his remedy against 
the principal debtor before suing the surety, and that when a decree is 
obtained against a surety, it may be enforced in the same manner as a 
decree for any otherdebt. 6 B.H. R. A. J. 241. 


1272, Where a creditor, without the knowledge “of the surety, 
accepts from the principal debtor a sum on account of interest in excess 
of the interest then due on a promissory note, without anything further 
appearing as to the intention of the parties, and so gives time to the 
principal debtor, he thereby discharges the surety from liability on the 
promissory note. 13 W.R. 417. 


1273. Wherea creditor sued his principal debtor and two sureties up- 
on a mortgage-bond, and in his plaint formally relinquished his claim 
against part of the mortgaged property, it was held that after such re- 
linquishment the sureties were no longer bound, their position being al- 


lb Ma the worse by reason of such relinquishment 7B. H.R. A. 
- 1718, : 


1274, H obtained a decree in the High Court against S for certain 
moveable and immoveable property. S appealed to the Privy Council, 
while that appeal was pending, H applied for the execution of her 
decree, and N became her surety for rupees 10,000 the decree, however, 
was not execnted. The Privy Council reversed the decision of the High 
Court and dismissed the suit of H with costs. S then sought to exe- 


RURETY. 273 


cute his decree for costs against N the surety: Held, that N was not 
liable. 6 B. L.R. App, 126. 


1275. Where a person became a surety, in the course of the pro- 
ceedings on an appeal, to pay all such sums as may be decreed against the 
plaintiff on appeal, the decree, when passed, can be executed against 
the surety under section 204 of the Civil Procedure Code, and an appeal 
will lie from an order made*in execution of such decree against the 
surety. 


Where a person becamesurety, and gave a security-bond undertak- 
ing to pay all sums of money that might be decreed against the plain- 
tiff on the defendant’s appeal, and the appeal was dismissed for default; 
and on the application of the plaintiff, the Recorder made an order can- 
celling the bond, and returned it to the surety, without notice to the 
defendants, and afterwards the defendant’s appeal was on application res- 
tored and adecree passed against the plaintiff: Held that the Recorder’s 
order was invalid, and execution could issue against the surety notwith- 
standing that order. 7 B.L. BR. 81, 82. 


1276. A became surety for certain judgment-debtors, whose proper- 
ty had been attached in execution of a decree ; but who had agreed 
with the decree-holder to liquidate the amount of the decree by yearly 
instalments. An agreement between A and the judgment-debtors con- 
tained the following condition :—If any of the instalments be paid by 
the said A, the obligors shall not be at liberty to liquidate the remain- 
ing instalments either from their own funds or by borrowing money ; 
but that A, shall continue to pay the instalments as they fall due and 
shall hold possession of the estate’. The judgment-debtors afterwards 
satisfied the decree in full. Held, ina suit against them by A, that the 
nbove condition was void as contrary to public policy, as it prohibited 
the discharge of an obligation which by decree of Court the judg- 
ment-debtors were ordered to pay. 1N. W.P. 137. 


1277. A Treasurer of aCollectorate was found, on going into his 
accounts, to have been a party with others in embezzling Government 
moneys in his collectorate.’ His defalcations ran over several years, A 
surety-bond had been given for the Collector’s acts, and the bond was 
renewed threo times by the same surety during the period the Trea- 
surer was in office, but the surety never asked for the old bonds to 
be delivered up when they were renewed. In an action by the Govern. 
ment against the surety to recover the amount embezzled, held, that 
the renewal of the bonds did not discharge the surety from his liability 
under the first bond, as the renewed bonds were not in substitution of 
the first bond. 14 M.1. A. 86. 


1278. Plaintiffs became sureties for a Collectorate Treasurer, and 
bound themselves to make good any loss or deficiencies which might 
occur in the treasury from whatever cause, A deficit having been Fs. 
covered in the deposit accounts of certain zemindars, the Collector car- 
ried to account the amount then in deposit and attached the property of 
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the sureties for the balance of the deficit. Plaintiffs now sue the Col- 
lector, the zemindars, and the Treasurer for a refund of the money so 
levied from them. Held that only the Treasurer, but not the Collector 
or the zemindars were liable. W. B.S. N. 119. 


1279. Security of five individuals tendered by a plaintiff on appeal 
from the Zillah Court, having been reported by the Nazir insufficient, 
the security-bond of an additional surety was offered, and being report- 
ed sufficient, was accepted by the Zillah Court. An appeal having been 
lodged against the sufficiency of this new security, and the Provincial 
Court having pronounced it insufficient, it was referred back to tho Zillah 
Court, with directions, that unless sufficient security was given, pos- 
session of the property in dispute should be delivered to the Collector. 
The Zillah Court, upon further investigation, being satisfied with the 
sufficiency of the additional surety, a security-bond was executed in that 
Court by the appellant, the additional surety, alone, the other five su- 
reties having failed to perfect their securities. On application after the 
decision in the cause, and pending an appeal to the King in Council by 
the appellant, to be discharged from the liability of his suretiship, on 
the grounds that the rejection of his security by Provincial Court for 
insufficiency, thenceforth rendered his security null and void; and that 
the acceptance of his security alone by the Zillah Court, without the 
other five sureties, was without his knowledge and consent, —it was held 
by the Privy Council (affirming the judgment of the Court below), that the 
security-bond being on record, was not voided by the rejectio:: by the 
Provincial Court on its supposed insufficiency ;: the Zillah Cnr having 
revived the same by their acceptance of the appellant as surety, and’ he 
having taken no steps to discharge his liability, by having the security- 
bond taken off the file. 2M.1. A.311, 312; 5 W.R. P. C. 129. 


BURETY-BOND. 


1280. A surety-bond taken by the Court under section 8 of 
Act XXIII of 1861, after judgment has been pronounced, can be 
enforced under section 204 of Act VIII of 1859. 8 B. L. R. 205. 


1281. Where a party engaged to be surety for a gomashta and to 
make good all defalcations proved to have been made by him, the 
engagement was held to refer to defalcations shown to have been made 
by the gomashia during the period of the guarantor’s life and not to 
apply to a time after the guarantor’s death, when all power of advising 
or controlling the gomashta had ceased. 20 W. R. 12. 


1282. Where two parties executed a surety-bond addressed to J. R., 
and M, owners of certain property, binding themselves to be answerable 
for the good conduct and proper discharge of duties of their gomastah 
B, and the property was afterwards transferred to R. alone, it was held 
that when J and M ceased to have any interest in the property, there 
was such entire change in the nature of the service that the sureties’ 
liability did not continue, and they were not liable to be sued upon 

. their bond. 23 W. R. 90, 
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SURETY (For Maib) ae aes 
1288; The sureties of a Naibare absolved from liability of the Princi- 

pal takes bonds from the Naib in acknowledgnient of the debts, giving 
_him different periods of ‘time for payment, without the knowledge and 
consent of the sureties. 1 W.R.1.- : : 


SURETY [ For Nasir }. 


1284. A surety for a Nazir, under his obligation to tha Government 

to indemnify the Government for any loss that the latter might incur, 

' is not liable, except to the Government, for any wrongful acts done 
by him. 18 W.R. 259; 9B, L. R, App. 26. 


T. 


é 


* 


TACKING. 


1285. The English law of tacking is nos’ recognized in the Courts of 
this country. 2B.L. R. App. 45. 


- 1286. Sembie. The English principle of tacking does not apply to 
mortgages of land in the mofussil. 5 B. L. R. 463. 


1287. A purchaser’s title tothe property purchased ig not affected 
by the mere fact of his being kept out of possession in consequence of 
the wrongful act of his vendors. 24 W. R. 248. 


TRADE ( Timber.) 


1288. According to the timber trade in Burmahthe holding of what 
are called tainzahs does not give possession of the timber ; and where 
the parties ina contract use the word “received” and do not think fit 
to use the word “‘entered,’’ they must be taken to have intended the 
word ‘‘ received” to have the meaning of having obtained possession 
of the goods and not merely of having entered and got tainzahs for 

them. 17 W.R. 120, , 4 


TRANSFER (Fraudulent). 


1289. <A party succeeding to the possession of the property ie not 
entitled to ask the assistance of the Court either to rectify deeds of 
transfer fraudulently effected by his predecessor, or to ask that these 
documents should be treated as void at law. 19 W. R. 270. 


TROVER. 


1290. Suit in the, nature of an action of trover, by the plaintiff, to 
recover. Company’s paper, ag heir, such notes being part of his deceas- 
ed Mother’s estate, againgt a purchaser without notice and the Vendor, 
his brother,. alleging jirst, thet the dealing with the notes on the part 
of his brother.wag illegal and contrary to the plaintiff's rights as heir ; 
and secondly, that in a previous suit against his brother, regarding 
the notes, he had obtained: a decree against him in respect of one of 
the notes sued for, but had not enforced judgment.. The suit was dis- 
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alee, by tho Gourts in Iddia on the grounds'(1) of limitation, under 
, Mitt MIV-of 1859, and (2) ag ‘barred by the previous suit.. On: appeal, 
swoh % teversed, as it appeared, that the. real point in issue, the.vs- 
lidity of the transfer of the notes, had not bepn heard, and the suit re- 
mitted back to the Jadicial Commissioner; at Lucknow, to -give direc- 
tions to ‘the Court of first instance to re-hear the case, with liberty to 
either party to amend the pleadings. 12 M.I. * ‘**” : 


1291. A Bill of Sale and assignment of goods, described as being ia 
certain ware-houses belonging to A., was given by him for the loan of a 
sum expressed to have been paid on the day of the date thereof. Upon an. 
action of trover brought against the assignee of A., who had seized the 
‘goods, it appeared, in evidence that a portion only of the goods was in the 
ware-house specified at the date of the sale, and that no part of the Jean 
was paid on that day,the same being discharged by instalments a few days 
afterwards whereupon the Judges of the Supreme Coart held,. that there 
had been no valid transfer and, consequently, no conversion and gave 
interlocutory judgment and verdict in accordance with such view. Hald by 
the Judicial Committee, on appeal.from such judgment and verdict and 
from an order refusing a new trial, that the -judgment and verdict were 
nee ke sarge! the evidence, and must be reversed, and new trial granted. 
4M.1.A, ‘ a 


1292. A sold toB certain Logs of Timber, and ninety five Logs 
were delivered to B in part performance of the contract. C brought 
a suif ngainst A and B, claiming the Logs under another title. Pend- 
ing this suit, C entered into an agreement with D., selling him the 
Logs in the event of being successful in his suit. The judgment of 
the Court of the First Instance was in C’s favour, and under auch 
judgment D obtained possession of the Logs in suit. This judgment 
was, on appeal, reversed. B then brought a suit, in the nature of an 
action of trover, against C and D for the Logs and damages. The 
Court, without entering into the merits, dismissed the suit, on the ground 
that it was not maintainable, as the samo relief could have been ob- 
tained undor the provisions of section 2 of Act XXIII of 1861 :—Held, 
by the Judicial Committee, reversing such jadgment, that there had 
been a miscarriage, as that section did not apply, the suit by B against 
C and D being to recover damages for a tort alleged to have been 
committed by C and D and that the latter was not a party to the 
original suit, or bound by the jadgment in that suit. I3M. I. A. 69. 


1293. The plaintiff, the manager of the Oriental Bank, placed in the 
hands of D, a broker, thirteen Government Currency Notes for Re.1,000 
each, on D’s representation that there was some Company’s paper at a 
certain place which he could procrre ata more reasonable rate than in 
Calcutta market, if the money were given him to ‘purchase it. If the 
Company’s paper was not procurable, the notes were to be returned’ to 
the plaiatiff.: D. did not go to the place stipalated to purchase the 
Company’s paper ; but, meeting the defendants and others, he went 
into a house hired for gambling, and lost at cardsand paid away to the 
defendant some of the notes he had received from the plaintiff. The 
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plaintiff now sued the defendant to fecower the notes so entrusted to 
D., on the allegation that they Radbeen entrusted by him to D for a 
specific parpoee, and that the defendant was not a bona fide holder for 
value. He (the plaintiff), stated in evidence “ that, if tlie Papér had 
been benght, he would either have taken the. papers at the most favour 
able market price for the Bank or have sold them, and given D the 
profit. Held, the plaintiff was entitled to recover. 
not a bong fide holder for value. . | | 
Per Paul J., in the Court below, and per Norman J., on appeal. The 
notes were especially entrasted to D., for the purchase of the Company’s 
paper. Per Phear J.—Upon the case put forward by the plaintiff, the 
transaction, was, a short loan, and nota bailmont, and did not bear the 
character of a tragt. Batupon the evidence, the notes were the pro- 
. perty of the bank, and remained so in D’s hands, and therefore the 
plaintiff was entitled to recover on behalf of the bank. | 


In the Court below a decree was passed in favour of the plaintiff, with 
costs on scale No. 3. On appeal the decree as to costs was altered, it 
being pe that each party should pay his own costs. 6 B. L. 
R. 581, 582. 


1294. A trustee, who, having accepted a trust, remains passivo 
and takes no steps to see the trust carried into execution, is liableo 
for losses arising from the breach of trast of his co-trustee. 9 B. H. 


R. 333 


1295. Suit brought to recover possossion of a talook upon the alleged 
ground thatthe monies with which the purchase was made were tiot 
the monies of the person in whose name the property was bougtit, but 
of & lady with whom he was living as her husband, and that there was 
a resulting trust in her favor. The Privy Council considered that the 
very principle of a resulting trast was that the property had been 
purchased with money belonging to another, with an implied trast that 
it should belong to that other person to wham the money also belonged ; 
but that if it was the intention of the person to whom the money he- 
longed that there should be no such trust, no such implied trust could 
arise by implication, and the presumption would then be met by the 
facts, considering also that the suit was brought to set aside a purchase 
which had been made 11 years before and had remained unimpeached 
from the time when it was first made until the institution of this suit, 
and that the suit was brought after the death of all the parties who 
knew the transaction and could have explained it. Their Lordships 

were of opinion that’ every Court would be bound to look with very 
great jealousy at the evidence which was brought forward to support 
sucha case. 17 W. R.P.€. 269. -- | 


TRUST-DHED. a . 


_. 1296. The assignment in a trast-deed, by which a person assigns 
all his property to trustees for the benefit of his creditors, protects the 
assets 80 assigned from all creditors. 8 B. H.R. A.J. 245. 


he detendanf was 
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‘Where a ugigé wis’ established, by whith it appéared that 


"interest was paid upod wapér toftracts’:- Held farther } that atoording 


to such usage, interest’ onght to fave been allowed apon the principal 
sum recovered in an action, andthe judgthenf of the Sapreme Oourt at 
Caléntta refusing interest, reversed on that-ground.). 


— La respect to evidence of mercantile usage ; to anpport kuch s srovnd 


there needs not either the aptiquity, the uniformity, or the notoriety 


of custom, which in respect ofall these grounds, ‘becomes a local law. 
The ugage may be still’ in course of growth ; it may réquire evidence 
for its support in each case ;.but in the result it is endughif it appear 
to be so well known and acquiesced in, that it may be reasonably pre- 


‘‘gumed to have been an ingredient imported by the parties into their 


contract. 7 M.I. A. 263; 4W.R. P.C. 8. 


UsSuRY. 


1298. Money was advanced by A to B and others. The repay- 
ment by instalments extending over a period of eleven years, of the 
principal and interest at 12 per cent. per annum, calcalated upto a 


' certain date, was secured by three instruments, ‘consisting of a Dye 


Shoodee Ijarah ( usufructuaty lease ), a Dur Ijarah . Kubooleat ( under- 
lease agreement ), and a security-bond. A balance being found due on 


. the expiration of the stipulated time for payment, the securities were 


put in suit, when it was pleaded in defence that the lease and under- 


; lease were a fraudulent contrivance to cover illegal interest, and, there- 


a= 


fore, void by sections 8 & 9 of Ben. Reg. XV. of 1793. Held in the 


. circumstances, and from the accounts, that the transaction was not a 


_ 


har rh evasion of the law of usury, within that Regulation. 8 M. 


1299, Suit to recover principal and interest on a Tumasook, or Bond, 


- dismissed under Ben. Reg. XV of 1798, section 9 on the ground of 


usury. 


A granted a bond to B to. secure an advance of money, C acted as 
B’s Agent. A lease was afterwards granted by A to D, a servant of 
C, ata colorable rent, and, subsequently, an under-lease was made 


. by D to EK, a relaive of A, the consideration for which was also color- 


able, and made with a view to elude tho usury laws. Held, that 
the bond, lease and the usder lease, formed one entire transaction, 


which was. tained with ; apnEy ead therefore, void under Ben. Reg. 


XV of 1793, sections 8 and 9. 12 M.I. 4. 477 ;.2 BB. L. R. P.C. 69. 


1300. Ina suit under the Bills of exchange Act, ta renover 1200 
rupees On 8 promissory: note, the Opurt gaye a decree for 700 rnpees 
only, that being shown to have been tho full’ eonsideration received 
fygthenote, = ee | 


oF 
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_ There is nothing illegal in the true holder of a promissory note endors- 
ing it to another person, with the express object of allowing him to 
sue upon it. Held, by Peacock, C.J., that the suit being between two 
Hindus, must be decided by Hindu law. | 


By Hindu law, a promissory note does not import consideration, and 
therefore where it was proved that the defendant actually received 
only 700 rupees, that sum was all the plaintiff was allowed to recover. 


_ Act XX VIL of 1855 did not repeal the Hindu laws as to the rate of 
interest. Such rate is governed by the strict rules of Hindu law as 
laid down by Manu and other law givers. 8B. L. R. O. J. 


1301. Held (by Markby, J., whose opinion prevailed) that since the 
passing of Act XXVIIT of 1855 there is no legal restriction on the rate 
of interest, anc that parties may legally adopt any rate which they may 
think fit. 7 


Held by Birch, J., (per contra) that the repeal of the usury laws would 
not prevent Courts constituted as the Courts of this country from 
setting aside an unconscionable agreement made with a necessitous man, 
on the ground of inequality as being an unreasonable advantage made 
of his necessitous situation and as being oppessive and unjust. 


Held ( by Markby, J.-) that a party toa contract cannot get rid of it 
by such suggestions as that it was unconscionable, oppressive, extor- 
tionate, made at the last stage of the case nfter all the evidence has 
been closed, where no such allegations were made in the written state- 
ments, nor any such question raised in the Courts below nor in the 
grounds of appeal. 


_ Held (by Markby, J.) that it is not the high rate of interest which 
constitutes a penalty ; but what constitutes a penalty is a stipulation 
for a higher rate if the contract is broken. 20. W. R. 317. 


V. 
VARIANCE. 


1302. The plaint alleged a contract to deliver on the 2nd March, and 
the evidence showed an extension ofthe time to the 3lst March, but 
the pleadings alleged that the breach was on the 2nd March: Held 
that this objection was not tenable, the defendant having been per- 
aarh ee of the case he had to meet on this point. 7M. H. 


VENDOR AND PURCHASER. : 


1303. Purchasers of property have a good right of suit where theie 
vendors had been in peaceable possession, but were disturbed and dis- 
possessed within the period of limitation. 23W. RK. 163. 


_ 1304. Where land was sold on a condition of re-purchase and no 
time was mentioned in the instrument of sale. Held, that the sale had 
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not become absolute, and that the plaintiff, having bought the original 
vendor’s rights, was entitled to maintain a suit for recovery of the 
land. 2M. H.R. 450. 


1305. A bought land from B in 1848, entered into possession, and 
in 1852 went abroad. In 1853 C bought the same land from B, the 
Jand being then registered in B’s name, and C not having notice of A’s 
purchase: Held in a suit Proaght in 1859 that A could not eject C. 
1M. H.R. 62. (over-ruled by 3-M. H. RB. 38), 


1306. Plaintiff purchased from the Ist defendant, who purchased 
from the person admitted to be the owner in 1856. The resisting de- 
fendants claimed under a subsequent sale by the same person. Held, 
reversing the decree of the Lower Court, that on the simple principle 
that after the conveyance to the Ist defendant the owner of the land 
had nothing whatever to convey, the resisting defendants took nothing 
and the plaintiff was entitled to recover. 3M. H.R. 38; (1M. H. 
R. 62.) over-ruled. 


1307. Itis rule of universal equity, and not one peculiarto Eng- 
lish Courts, that, in order to enable the real owner of property to re- 
cover from a purchaser for value from a person allowed by the real 
owner to hold himself out as the owner, he must prove either direct or 
constructive notice of the real title or that there existed circumstances 
which ought to have put the purchaser on an enquiry that if prosecuted, 
would have led toa discovery of the real title. 11 B.L. R.P. C. 46. 


1308. Where A sold land to B reserving aright to re-purchase by 
payment of a certain sum at a specified time, and before such time had 
arrived, B resolved to C for valuable consideration without notice, and 
A failed to make the payment, and forfeited his right to repurchase :— 
Held, that he had no title unless relieved against the forfeiture, and 
that such relief could not be given as against C. 2 M. H.R. 14. 


1309. The plaintiff agreed to purchase landand paid down the pur- 
chase-money taking from the vendor an agreement that if he did not 
register the conveyance, he would return the purchase-money. The 
plaintiff entered into possession ; but the vendor failing to register the 
conveyance, he sued to recover back his purchase-money. Held that 
he was entitled to a refund of the purchase-money. ‘The purchaser who 
had obtained possession might or might not, according to the particular 
circumstances of the case, be liable to pay the vendor a reasonable 
amount for the occupation of the land ; but when no set off is pleaded, 
the vendor could only claim such amount by a separate action. 3 B. 
L. R. A. J. 353, 


1310. A vendor legally conveying all his title cannot be ‘sued for 
money had and received although the title prove defective. 


Accordingly where the plaintiff brought two kanam claims and sued 
upon them unsuccessfully : Held, that he could not recover the pur- 
chase-money from his vendor’s representatives on the ground that the 
consideration for the paymenthad failed. 1M. H. R. 390. 
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1311. When it is provided by conditions of sale of land that the 
vendor shall not be bound to show any title prior to an instrument of 
acertain date, the purchaser may insist upon a defect of title appearing 
aliunde and before that date, and, if it be proved to exist, may rescind 
the contract and recover back earnest-money, interest, and expenses. 


1B. H. R. 77. | 


1312. Where asale was set aside on the suit of the preferential heir, 
and both vendor and vendees appealed, but separately, the Judge, on the 
appeal of the vendees, in which the vendor was not made a respondent, 
ordered the latter to refund the purchase-money to the vendees : 

Held that the decision was illegal and that the vendees should have 
been referred to a separate suit. 20 W. R. 149. 


1813. Where avendor contracts to deliver goods within a reason- 
able time, and payment is tobe made on delivery,if before the reasonable 
time, and payment is to be made on delivery, if before the lapse of that 
time he merely expresses an intention not to perform the contract, the 
purchaser cannot at once bring his action, unless he exercise his option 
to treat the contract as rescinded. 1M. H.R. 162. 


1314. The plaintiff let to D a Piano on hire on the following terms:— 
at Rs. 30 per month ; if duly paid for and kept three years, shall then 
hecome the property of‘hirer’”’, these terms were embodied in a voucher 
which was signed by D, the monthly hire was not regularly paid, and 
the plaintiff sued for and obtained a decree for a portion of the hire 
up to May 1873. Subsequently, in that month, D sold the Piano to the 
defendant, who obtained delivery of itin June. In a suit by the plain- 
tiff in trover for conversion of the Piano, the Judge found that the 


defendant acted in good faith. 

Held, that the possession acquired by D was not possession by con- 
sent of the owner within the meaning of section 108 of Act IX of 1872 
exception 1, and that he did not by sale to the defendant transfer the 
ownership in the Piano to him. Exception 1 of section 108 does not ap- 
ply where there is only a qualified possession, such as a hirer of goods 
has, or where the possession is for a specific purpose. 12 B. L. R. 42. 


1315. When the wralans of a devasvam were four tarawads :—Held, 
that a sale of the urayama right by one tarawad without the consent of 
the others was altogether invalid and that the vendee could not redeem 
‘a kanam mortgage of the devasvam land though the mortgagor was ka- 
ranavan of the tarawad which assumed to sell the urayama right. iM. 
H. R. 262. 


VOLUNTEER. 


1316. A volunteer, who acts as manager, cannot claim remuneration 
from his co-sharers without showing a previous consent on their part 
to pay him.4 B.H.R.AJ, 55, 
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WAGES ( Forfeiture of }. 


1317, Where a servant, who was engaged by the month, served from 
the Ist November to the 3rd December 1872 and left his master’s 
service on the 4th December, without giving notice. Held that the 
servant wasentitled to be paid his wages up to the end of November 
but forfeited the wages payable to him in respectof his December 
services. 10 B. H. R. 57. 


WAGES ( Of Dismissed Servant ): 


1318. A dismissed servant is entitled to wages for anv broken 
period during which he may have served, at the rate he was earning 
when dismissed. 16 W.R. 60. 


WAGES ( Of Employe ). 


1319. A finding of fact that an employe is entitled to his wages 
notwithstanding subsequent misconduct, is not wrong inlaw. 21 W. 
R. 405. 


WAGES ( Of Master of Ship ). 


1320. The Persia, on a return voyage from Jeddah to Singapore was 
driven into Bombay harbour through stress of weather. 


The owner, resident at Singapore, though frequently applied to, 
omitted to furnish funds to repair her, or to pay the wages of the mari- 
ners, and, the master being unable to raise funds for these purposes on 
the credit of the ship or owner, ou the application of the mariners, the 
ship was, in order to levy their wages, sold by the Magistrate under 
the provisions of sections 55 and 56 of Act 1 of 1859. : 


The master, who had been engaged at Singapore, then brought a 
suit on the Admiralty side of the High Court, to recover out of the 
surplus proceeds of the ship his wages up to the time when he could 
return to Singapore, and his passage-money to that part. 


Held, that he was entitled to recover such wages and passagce-money. 
6 B. H.R. O. J. 138, ' 


WARRANTY. 


1321. Defendants agreed to purchase from plaintiffs 2,000 mannds 
ofIndigo seed “ guaranteed growth of the season 1870-71.’? Defen- 
dant’s Agent took delivery of B66 mannds after he had full opportunity 
of examining them. Held that the defendants must be considered to 
have accepted the 865 maunds as being in accordance with the contract, 
although they were not really so; and that, thongh the acceptance was 
such as to conclude the defendants from objecting that that portion did 
not comply with the warranty in the contract, yet the plaintiffs, not hav- 
ing delivered the whole quantity contracted for, could not recover for the 
835 maunds according to the rate mentioned in the contract, but as upoa 
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a new contract according to their value at tha timo when they were 
accepted. 17 W. R. 244. 


WARRANTY ( Breach of ). 


1322. A buyer may atonce sne on a warranty of title if he cat show 
that the seller has not a good title in accordance with his undertaking 
and that he has sustained loss in consequence. 


Semble.~-It does not follow as a matter of course that,.on proof of 
breach of warranty, the buyer is entitled to receive back the whole of 
the consideration-money ; or that on its being ascertained that the seller 
had no title, the conditional sale is nullified. 7 W. BR. 196. 


1323. In a suit for compensation for breach of warranty, where the 
dispute was, whether the goods tendered (shellac) were according to the 
contract, it appeared that a sample had been taken by plaintiff’s sircar 
and referred to the selling broker to decide whether the goods from 
which it had been taken ought to be accepted, and he decided that they 
should be taken at one rupee per maund less than the contract rate, 
which award the parties agreed to abide by. Thesircar then went to 
the godown of the defendants, thoroughly examined the undelivered she- 
lac, and removed it to the godown of the plaintiffs : 


Held,that after this the parties could not be allowed to raise the ques- 
tion whether there had been a brerch of that contract, and to ask for 
damages by reason of the goods not being of the quality contracted for. 
23 W. R. 136. 


WINDING UP [Of Company]. 


1324. On 25th October 1870, a petition for the winding up of the B. 
T.E. Company of Assam was presented to the Court of Chancery in Hng- 
land, by one of the shareholders of the Company; and a _ provisional li- 
quidator was appointed. On Sth November, at an exfraordinary meet- 
ing of the Company, it was resolved that the Company should be wound 
up, and liquidators were appointed. On 12th November, the petition 
for winding up came on for hearing, and an order was made that the 
voluntary winding up should continue subject to the supervision of the 
Court. On 18th November, by deed under hands and seals of the li- 
quidators, M was appointed their attorney in India. On 27th October, 
certain 1mmoveable properties in Assam belonging to the Company were 
attached in execution of decrees in certain suits in the Court of the 
Moonsiff of Debroghur. On 9th December, the properties were put 
up for sale, and purchased at prices which it was alleged were con- 
siderably under their value. Applications were made in the Moonsiff’s 
‘Court at Debroghur by the purchasers for confirmation of the sales 
which applications were opposed by M., and, pending the Moonsiff’s 
decision, an application was made to the Deputy Gommibiisiouer of 
Lukhimpore for an order to stay all proceedings in the decree-snits 
on the ground of the order for winding up the Company of 12th No- 
vember, which application was refused on 15th February 1871. On 16th 
February 1871, the Moonsiff made an order confirming the sales. M 
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«tthereapon petitioned the High Court for the removal of the suits from 
Assam to the High Court to be tried in its extraordinary original Civil 
_Jurisdiction, on the ground that no appeal would lie against the order of 
15thFebruary,refusing to stay the  ileadoay in the suits; and thatif an 
appeal should be preferred to the Deputy Commissioner trom the order 
of the Moonsiff confirming the sales, his decision would be final. ‘The 
application was opposed on behalf of the purchasers. Held, the Moon- 
siff not having had notice of the winding up order of 12th November, 
had power to sell the property on 9th December, and the sale having 
actually taken place, and there being nothing to show that there was 
any irregularity in the proceedings, the High Court would have no pow- 
er if the cases were brought down to set aside the sale. This, there- 
fore, was not a proper case for the exercise of the power which the 
High cae possesses under clanse 138 of the Letters Patent. 7 B. L. 


